Chapter 11 - Investment
Section 1: Investment
Article 135 Definitions
For the purposes of this Chapter:
Enterprise means any entity constituted or otherwise organized under applicable law,
whether or not for profit, and whether privately owned or governmentally owned or
controlled, including any corporation, trust, partnership, sole proprietorship, joint venture,
association or similar organization;
Enterprise of a Party means an enterprise constituted or organized under the law of a Party,
and a subsidiary located in the territory of a Party and engaged in substantive business
operations there;
Investment means every kind of asset invested, directly or indirectly, by the investors of a
Party in the territory of the other Party including, but not limited to, the following:
1. movable and immovable property and other property rights such as mortgages and
pledges;
2. shares, debentures, stock and any other kind of participation in companies;
3. claims to money or to any other contractual performance having an economic value
associated with an investment;
4. intellectual property rights, in particular, copyrights, patents and industrial designs,
trade-marks, trade-names, technical processes, trade and business secrets, know-how
and good-will;
5. concessions conferred by law or under contract permitted by law, including
concessions to search for, cultivate, extract or exploit natural resources;
6. bonds, including government issued bonds, debentures, loans and other forms of
debt8 , and rights derived therefrom;
7. any right conferred by law or under contract and any licences and permits pursuant to
law;
Any change in the form in which assets are invested does not affect their character as
investments;
Investments includes investments of legal persons of a third country which are owned or
controlled by investors of one Party and which have been made in the territory of the other
Party. The relevant provisions of this Agreement shall apply to such investments only when
such third country has no right or abandons the right to claim compensation after the
investments have been expropriated by the other Party;
Investor of a Party means a natural person or enterprise of a Party who seeks to make, is
making, or has made an investment in the territory of the other Party9;

Natural person of a Party means a national or a permanent resident of a Party under its laws.
Until such time as China enacts its domestic law on the treatment of permanent residents of
foreign countries, this Chapter does not impose obligations on a Party with respect to the
permanent residents of the other Party except for the obligations in Articles 142, 143, 144,
145 and 148.

Article 136 Objectives
The objectives of this Chapter are to:
1. encourage and promote the flow of investment between the Parties and cooperation
between the Parties on investment-related matters on a mutually beneficial basis;
2. establish a framework of rules conducive to increasing investment flows between the
Parties and to ensure the protection and security of investments of the other Party
within each Party's territory; and
3. promote cooperation between a Party and investors of the other Party who have
investments in the territory of the former Party, on a mutually beneficial basis.

Article 137 Scope
1. This Chapter applies to measures adopted or maintained by a Party relating to:
1. investors of the other Party;
2. investments of investors of the other Party.
2. This Chapter shall not apply to measures adopted or maintained by a Party affecting trade
in services.
3. Notwithstanding paragraph 2, for the purpose of protection of investment with respect to
the commercial presence mode of service supply, Articles 14210, 143, 144, 145 and 148 shall
apply to any measure affecting the supply of a service by a service supplier of a Party through
commercial presence in the territory of the other Party. Section 2 shall apply to Articles 142,
143, 144, 145 and 148 with respect to the supply of a service through commercial presence.
4. For greater certainty, the provisions of this Chapter do not bind either Party in relation to
any act or fact that took place or any situation that ceased to exist before the date of entry into
force of this Agreement.
5. This Chapter shall not apply to:
1. subsidies or grants provided by a Party; or
2. laws, regulations, policies or procedures of general application governing the
procurement by government agencies of goods and services purchased for
governmental purposes and not with a view to commercial resale or with a view to
use in the production of goods or the supply of services for commercial sale.
6. This Chapter shall apply to all investments made by investors of a Party in the territory of
the other Party, whether made before or after the entry into force of this Agreement, but

Section 2 shall not apply to any dispute or any claim concerning an investment which was
already under judicial or arbitral process before the entry into force of this Agreement.

Article 138 National Treatment
Each Party shall accord to investments and activities associated with such investments, with
respect to management, conduct, operation, maintenance, use, enjoyment or disposal, by the
investors of the other Party treatment no less favourable than that accorded, in like
circumstances, to the investments and associated activities by its own investors.

Article 139 Most-favoured-nation Treatment
1. Each Party shall accord to investors, investments and activities associated with such
investments by investors of the other Party treatment no less favourable than that accorded, in
like circumstances, to the investments and associated activities by the investors of any third
country with respect to admission, expansion, management, conduct, operation, maintenance,
use, enjoyment and disposal.
2. For greater certainty, the obligation in this Article does not encompass a requirement to
extend to investors of the other Party dispute resolution procedures other than those set out in
this Chapter.
3. Notwithstanding paragraph 1, the Parties reserve the right to adopt or maintain any
measure that accords differential treatment to third countries under any free trade agreement
or multilateral international agreement in force or signed prior to the date of entry into force
of this Agreement.
4. For greater certainty, paragraph 3 includes, in respect of agreements on the liberalisation of
trade in goods or services or investment, any measures taken as part of a wider process of
economic integration or trade liberalisation between the parties to such agreements.
5. The Parties reserve the right to adopt or maintain any measure that accords differential
treatment to third countries under any international agreement in force or signed after the date
of entry into force of this Agreement involving:
1. fisheries; and
2. maritime matters.

Article 140 Performance Requirements
The Parties agree that the provisions of the WTO Agreement on Trade-Related Investment
Measures are incorporated mutatis mutandis into this Agreement and shall apply with respect
to all investments falling within the scope of this Chapter.

Article 141 Non-Conforming Measures
1. Article 138 does not apply to:

1. any existing non-conforming measures maintained within its territory;
2. the continuation of any non-conforming measure referred to in subparagraph (a);
3. an amendment to any non-conforming measure referred to in subparagraph (a) to the
extent that the amendment does not increase the non-conformity of the measure, as it
existed immediately before the amendment, with those obligations.
2. The Parties will endeavour to progressively remove the non-conforming measures.
3. Notwithstanding anything in paragraph 1, Article 138 shall not apply to any measure,
which with respect to each Party, would not be within the scope of the national treatment
obligations in any of that Party's existing bilateral investment treaties.

Article 142 Transfers
1. Except in the circumstances envisaged in Article 202, each Party shall grant to investors of
the other Party the free transfer of all payments relating to an investment, including more
particularly:
1.
2.
3.
4.
5.
6.

7.
8.
9.

amounts necessary for establishing, maintaining or expanding the investment11;
returns from investments, including profits, dividends, interests and other income;
royalty payments, management fees, technical assistance and other fees;
proceeds obtained from the total or partial sale or liquidation of investments, or
amounts obtained from the reduction in investment capital;
payments made pursuant to a loan agreement in connection with investments;
amounts necessary for payments under a contract, including amounts necessary for
repayment of loans, royalties and other payments resulting from licences, franchises,
concessions and other similar rights;
earnings and other remuneration of personnel engaged from abroad in connection
with that investment;
payments made pursuant to Articles 144 and 145; and
payments arising out of the settlement of a dispute.

2. The transfers referred to in paragraph 1 shall be made without delay in a freely convertible
currency and at the prevailing market rate of exchange applicable within the Party accepting
the investments on the date of transfer. In the event that the market rate of exchange does not
exist, the rate of exchange shall correspond to the cross rate obtained from those rates which
would be applied by the International Monetary Fund on the date of payment for conversions
of the currencies concerned into Special Drawing Rights.
3. In the case of China, the obligations in paragraph 1 shall apply provided that the transfer
shall comply with the relevant formalities stipulated by the present laws and regulations of
China relating to exchange control provided that:
1. these formalities shall not be used as a means of avoiding China's commitments or
obligations under this Agreement;
2. in this respect, China shall accord to investors of New Zealand treatment no less
favourable than it accords to investors of any third country;
3. the formalities shall be effected within such period as is normally required for the
completion of transfer formalities. The said period shall commence on the day on

which the relevant request has been submitted to the relevant foreign exchange
administration with full and authentic documentation and information and may on no
account exceed 60 days;
4. transfer formalities relating to an investment shall in no case be made more restrictive
than formalities required at the time when the original investment was made; and
5. to the extent that these formalities are no longer required according to the relevant
laws of China, Article 142 shall apply without restrictions.
4. Notwithstanding paragraphs 1 and 2, a Party may prevent a transfer through the equitable,
non-discriminatory and good faith application of its laws relating to:
1.
2.
3.
4.

bankruptcy, insolvency, or the protection of the rights of creditors;
issuing, trading or dealing in securities, futures or derivatives;
criminal or penal offences;
financial reporting or record keeping of transfers when necessary to assist law
enforcement or financial regulatory authorities; or
5. ensuring compliance with orders or judgments in judicial or administrative
proceedings.
5. Nothing in paragraph 3 shall affect the free transfer of compensation paid under Articles
144 and 145.
6. Neither Party may require its investors to transfer or penalize its investors that fail to
transfer the income, earnings, profits or other amounts derived from or attributable to
investments in the territory of the other Party.
7. In the case of China, the obligations in paragraph 6 apply only to the extent allowed by the
relevant laws and regulations of China relating to exchange control, provided that paragraph
6 shall apply without restrictions to the extent that these laws and regulations no longer apply
under China's law.

Article 143 Fair and Equitable Treatment
1. Investments of investors of each Party shall at all times be accorded fair and equitable
treatment and shall enjoy the full protection and security in the territory of the other Party in
accordance with commonly accepted rules of international law.
2. Fair and equitable treatment includes the obligation to ensure that, having regard to general
principles of law, investors are not denied justice or treated unfairly or inequitably in any
legal or administrative proceeding affecting the investments of the investor.
3. Full protection and security requires each Party to take such measures as may be
reasonably necessary in the exercise of its authority to ensure the protection and security of
the investment.
4. Neither Party shall take any unreasonable or discriminatory measures against the
management, maintenance, use, enjoyment and disposal of the investments by the investors
of the other Party.

5. A violation of any other article of this Chapter does not establish that there has been a
violation of this Article.

Article 144 Compensation for Losses
Investors of a Party whose investments in the territory of the other Party suffer losses owing
to war or other armed conflict, a state of national emergency, insurrection, riot or other
similar events in the territory of the latter Party shall be accorded by the latter Party treatment,
as regards restitution, indemnification, compensation or other settlements no less favourable
than that accorded to the investors of its own or any third country, whichever is more
favourable to the investors concerned.

Article 145 Expropriation
1. Neither Party shall expropriate, nationalize or take other equivalent measures
("expropriation") against investments of investors of the other Party in its territory, unless the
expropriation is:
1.
2.
3.
4.
5.

for a public purpose;
in accordance with applicable domestic law;
carried out in a non-discriminatory manner;
not contrary to any undertaking which the Party may have given; and
on payment of compensation in accordance with paragraphs 2, 3 and 4;

2. The compensation referred to above shall be equivalent to the fair market value of the
expropriated investment immediately before the expropriation measures were taken. The fair
market value shall not reflect any change in value due to the expropriation becoming publicly
known earlier. The compensation shall include interest at the prevailing commercial rate from
the date the expropriation was done until the date of payment. It shall be paid without delay
and shall be effectively realizable and freely transferable. It shall be paid in the currency of
the country of the affected investor, or in any freely convertible currency accepted by the
affected investor.
3. If the fair market value is denominated in a freely usable currency, the compensation paid
shall be no less than the fair market value on the date of expropriation, plus interest at a
commercially reasonable rate for that currency, accrued from the date of expropriation until
the date of payment.
4. If the fair market value is denominated in a currency that is not freely usable, the
compensation paid, converted into the currency of payment at the market rate of exchange
prevailing on the date of payment, shall be no less than:
1. the fair market value on the date of expropriation, converted into a freely usable
currency at the market rate of exchange prevailing on that date, plus
2. interest, at a commercially reasonable rate for that freely usable currency, accrued
from the date of expropriation until the date of payment.
5. This Article does not apply to the issuance of compulsory licences granted in relation to
intellectual property rights in accordance with the TRIPS Agreement.

Article 146 Transparency
Each Party shall publish international agreements pertaining to investment to which it is a
party.

Article 147 Contact Points
Each Party shall designate one or more contact points to facilitate communications between
the Parties on any matter covered by this Chapter, and shall provide details of such contact
points to the other Party. The Parties shall notify each other promptly of any amendments to
the details of their contact points.

Article 148 Subrogation
1. If a Party or its designated agency makes a payment to an investor under an indemnity, a
guarantee or a contract of insurance for a non-commercial risk granted or accorded in respect
of an investment, the other Party shall recognise the assignment of any rights or claims by the
investor to the Party or its designated agency and that Party's or its designated agency's
entitlement by virtue of subrogation to exercise the obligations related to the investment to
the same extent as the investor.
2. Where a Party (or any agency, institution, statutory body or corporation designated by it)
has made a payment to an investor of that Party and has taken over rights and claims of the
investor, that investor shall not, unless authorized to act on behalf of the Party or the agency
of the Party making the payment, pursue those rights and claims against the other Party.

Article 149 Denial of Benefits
Subject to prior notification and consultation, a Party may deny the benefits of this Chapter to:
1. investors of the other Party where the investment is being made by an enterprise that
is owned or controlled by persons of a non-Party and the enterprise has no substantive
business operations in the territory of the other Party; or
2. investors of the other Party where the investment is being made by an enterprise that
is owned or controlled by persons of the denying Party and the enterprise has no
substantive business operations in the territory of the other Party.

Article 150 Committee on Investment
1. The Parties hereby establish a Committee on Investment that shall meet on the request of
either Party or the FTA Joint Commission to consider any matter arising under this Chapter.
2. The Committee's functions shall include:
1. reviewing the implementation of this Chapter;
2. identification and recommendation of measures to promote and increase investment
flows between the Parties; and

3. consideration of the development of procedures that could contribute to greater
transparency of measures described in Article 141.

Article 151 Promotion and Facilitation of Investment
The Parties affirm their desire to facilitate bilateral investment through, inter alia:
1. cooperating and exchanging information aimed at improving the climate for two-way
investment;
2. building linkages between New Zealand and China's agencies with a view to
promoting bilateral investment.

8. Loans and other forms of debt, which have been registered to the competent authority of a
Party, do not mean trade debts where the debts would be non-interest earning if paid on time
without penalty.
9. For greater certainty, the elements of the definition of investor of a Party that relate to the
establishment of investment are only applicable to Article 139 and Article 142.
10. The Parties understand that the reference to amounts necessary for establishing or
expanding the investment under subparagraph (a) of Article 142.1 applies to the commercial
presence mode of service supply only to the extent that there is a services market access
commitment with regard to the sector.
11. The Parties understand that the reference to amounts necessary for establishing or
expanding the investment only applies following the successful completion of the approval
procedures for inward investment.

