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[bookmark: _Toc494463739]PREAMBLE

The Republic of Colombia, the Republic of Chile, the United Mexican States and the Republic of Peru, henceforth referred to as "the Parties",

In development of the objectives and principals established in the Framework Agreement for the Pacific Alliance, signed in Paranal, Antofagasta, Republic of Chile on 6 June 2012 with a view to:

STRENGTHENING the ties of friendship, solidarity and cooperation between their peoples;

RATIFYING their desire to build a common space with the purpose of deepening political, economic, social and cultural integration as well as establishing an effective commitment to joint action in order to improve the wellbeing and living standards of their inhabitants and promote sustainable development in their respective territories;

STRENGTHENING regional integration to achieve greater growth, development and competitiveness in their economies and advance progressively towards the free circulation of goods, services, capital and people;

ESTABLISHING clear and mutually beneficial rules with the objective of stimulating the expansion and diversification of the trade of goods and services between the Parties, as well as attracting investment in their territories;

REAFFIRMING the objective of eliminating obstacles to trade with the goal of generating greater dynamism in the flow of trade of goods and services and investment between the Parties;

FACILITATING trade, promoting efficient, transparent and predictable customs procedures for their importers and exporters;

AVOIDING disruption in reciprocal trade and promote conditions for fair competition;

STIMULATING trade in the innovation sectors of their economies;

PROMOTING transparency in the trade of goods and services and investment;

RECOGNISING that this process of integration is based upon economic and commercial treaties and upon integration at a bilateral, regional and multilateral level between the Parties;

REAFFIRMING the rights and obligations defined in the Treaty of Marrakech which established the World Trade Organisation, the Treaty of Montevideo of 1980 as well as free trade and integration agreements between the Parties;

CONSIDERING the condition of the Members of the Andean Community of Nations the Republic of Colombia and the Republic of Peru and the commitments that concern these States;

FURTHERING greater ties with other regions, in particular Asia Pacific, and

DEEPENING cooperation and intensifying the flow of trade in goods and services and investment with other markets;

HAVE AGREED to this Additional Protocol to the Framework Agreement for the Pacific Alliance (henceforth referred to as "Additional Protocol")

[bookmark: _Toc393717806][bookmark: _Toc494463740][bookmark: _Toc393717807]CHAPTER 1: INITIAL PROVISIONS
[bookmark: _Toc393717808]
[bookmark: _Toc494463741]ARTICLE 1.1: Establishment of a Free Trade Area

The Parties, in accordance with Article XXIV of the General Agreement on Customs Duties and Trade of 1994 and Article V of the General Agreement on the Trade in Services which form part of the Treaty of Marrakech which established the World Trade Organisation, establish a free trade area.

[bookmark: _Toc393717809][bookmark: _Toc494463742]ARTICLE 1.2: Relationship to other International Agreements

1.	In accordance with the Framework Agreement for the Pacific Alliance and recognising the intent of the Parties that their existing international agreements should coexist alongside this Additional Protocol, the Parties confirm:
(a) Their rights and obligations in regards to the existing international treaties of which all the Parties may be part, including the Treaty of Marrakech which established the World Trade Organisation and,

(b) Their rights and obligations in regards to the existing international treaties of which one Party and at least one other Party are part.

2. 	If one Party considers a provision of this Additional Protocol to be incompatible[footnoteRef:1] with a provision in another treaty of which that Party and at least one other Party are part, the Parties shall, upon request, hold consultations with the objective of reaching a mutually satisfactory resolution. The foregoing is without prejudice to the rights and obligations of the Parties in accordance with Chapter 17 (Dispute Resolution).[footnoteRef:2] [1: 	For the effects of the application of this Additional Protocol, the Parties recognise the fact that a treaty may award more favourable treatment to the goods, services, investments or people, that what is awarded, in accordance with this Additional Protocol, does not constitute a case of incompatibility in the sense implied in paragraph 2.]  [2: 	For greater certainty, the consultations envisaged in this paragraph do not constitute a stage in the Dispute Resolution process established in Chapter 17 (Dispute Resolution).] 


[bookmark: _Toc393717810][bookmark: _Toc494463743]ARTICLE 1.3: Interpretation of the Additional Protocol

The Parties will interpret and apply the provisions of this Additional Protocol in light of the objectives, principals and other recitals established in the Preamble and in accordance with the applicable norms of international law.

[bookmark: _Toc393717811][bookmark: _Toc494463744]ARTICLE 1.4: Observance of the Additional Protocol

Each Party will ensure the adoption of all necessary measures to implement the provisions of this Additional Protocol in its territory and at all levels of government.



[bookmark: _Toc393717812][bookmark: _Toc494463745][bookmark: _Toc393717813]CHAPTER 2: GENERAL DEFINTIONS

[bookmark: _Toc393717814][bookmark: _Toc494463746]SECTION 2.1: General definitions

For the purposes of this Additional Protocol, unless otherwise specified: 
Anti-dumping Agreement means the Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade 1994, which is part of the Agreement on the WTO;

WTO Agreement means the Marrakesh Agreement by which the World Trade Organization is established; 

Customs Valuation Agreement means the Agreement on Implementation of Article VII of the General Agreement on Tariffs and Trade 1994 which is part of the Agreement on the WTO; 

SPS Agreement means the Agreement on the Application of Sanitary and Phytosanitary Measures, which is part of the Agreement on the WTO;

TBT Agreement means Agreement on Technical Barriers to Trade, which is part of the Agreement on the WTO;

GATS means the General Agreement on Trade in Services, which is part of the Agreement on the WTO; 

Customs Duties means any import duty or tax, and any charge of any type applied to the import of goods, including any import surcharge or additional fee, but it does not include:  
(a) Any fee equivalent to an excise tax applied in compliance with Section III:2 of GATT 1994, with regard of similar, directly competing or substitute goods of one Party, or in respect of goods out of which the imported goods have been manufactured or produced totally or partially;

(b) Any antidumping duty or countervailing measure applied in compliance with Section VI of GATT 1994, the Antidumping Agreement, or the WTO Agreement on Subsidies and Countervailing Measures; 

(c) Any premium offered, paid or collected, if any, on imported goods, deriving from any bidding system, with respect to the administration of quantitative restrictions to import or of tariff quota, or tariff preference quotas,  and

(d) Any duty or any charge related to import, proportional to the cost of the services rendered;

Customs Authority means the authority that, according to the respective laws of each Party, is responsible for administering, as well as implementing customs laws and regulations:
(a) In the case of Chile, the Servicio Nacional de Aduanas (the National Customs Service), or its succesor; 

(b) In the case of Colombia, the Dirección de Impuestos y Aduanas Nacionales DIAN (Customs and Taxes National Directorate), or its succesor;  

(c) In the case of Mexico; the Servicio de Administración Tributaria (Tax and Administration Service) of the Secretaría de Hacienda y Crédito Público (Department of Finance and Public Credit), or its succesor, and 

(d) In the case of Peru: the Superintendencia Nacional de Aduanas y de Administración Tributaria - SUNAT, (National Superintendence of Customs and Tax Administration) or its succesor; 

Chapter means the first two digits of the tariff classification code of the Harmonized System (HS); 

Free Trade Commission means the Free Trade Commission established in compliance with Section 16.1 (Free Trade Commission); 

Government procurement means the process through which a government obtains goods or services, or any other combination of the two, for governmental purposes, and not with a view of commercial sale or resale or for its use in the production or supply of goods and services for commercial sale or resale;  

Days means calendar days, including weekends and holidays; 

Company means any entity formed or organized in compliance with the applicable legislation, be it for- profit or for-non-profit, and whether privately owned or governmentally owned, including any corporation, trust, partnership, sole proprietorship, joint venture or other association, and the branch of a company; 

Company of a Party means the company formed or organized in compliance with the legislation of a Party and a branch located in the territory of a Party and that carries commercial activities in that territory; 

Existing means in effect on the date of the signature of this Additional Protocol; 

GATT 1994 means the General Agreement on Tariffs and Trade 1994, which is part of the       
2-2 Agreement on the WTO; 

Measure means any law, regulation, procedure, provision, requirement, or practice; 

Goods means any product, item or material; 

Goods of a Party means the national products as understood in GATT 1994 or those goods that the Parties have agreed upon, including the goods originating of that Party. Goods of a Party may incorporate materials of another Party and of a non-Party country; 

Originating goods means goods in compliance with the applicable provisions of Chapter 4 (Rules of Origin and Procedures related to Origin); 

National means a natural person who is a national of a Party in accordance with its applicable legislation; 

WTO means the World Trade Organization; 

Party means every State for which this Additional Protocol has come into force; 

Heading means the first four digits of the tariff classification code of the Harmonized System (HS); 

Person means a natural person, or a company; 

Person of a Party means a national or a company of a Party; 

Harmonized System (HS)  means the Harmonized Commodity Description and Coding System, including its General Rules of Interpretation, and the notes to its section, chapters and subheadings, in the manner that the Parties have adopted and implemented in their respective legislation; 

Subheading means the first six digits of the tariff classification code of the Harmonized System (HS), and

Preferential tariff treatment means the tariff applicable to originating goods established in the Annex 3.4 of this Additional Protocol. 

[bookmark: _Toc393717815][bookmark: _Toc494463747]ARTICLE 2.2: Specific Definition 

Territory means: 
(a) With respect to Chile, the land, sea and air space under their sovereignty,  and the exclusive economic zone and the continental shelf over which they have sovereignty rights and jurisdiction in accordance with international law and its internal legislation;

(b) With respect to Colombia, in addition to its mainland territory, the Archipelago of San Andrés, Providencia and Santa Catalina, Malpelo Island and all other islands, islets, keys, “morros” and banks, as well as its airspace and maritime areas over which the country has sovereignty, or sovereign rights, or jurisdiction in accordance with domestic legislation and international law, including applicable international treaties;

(c) With respect to Mexico:  
(i) The states of the Federation and the Federal District; 
(ii) The islands, including the reefs and keys in adjacent seas; 
(iii) The islands of Guadalupe and of Revillagigedo, situated in the Pacific Ocean; 
(iv) The continental shelf and the submarine shelf of the islands, keys and reefs; 
(v) The waters of the territorial seas, to the extent and terms established by the international law and its interior maritime waters;  
(vi) The space above the national territory, to the extent and in accordance with the rules established by their own international law, and
(vii) Any areas beyond the territorial seas of Mexico over which Mexico may exercise 	rights on the seafloor and the sea subsoil, and on the natural resources they have, in accordance with international law, including the United Nations Convention on the Law of the Sea, as well as its national legislation;

(d) [bookmark: threecolumntable]With respect to Peru, the mainland territory, the islands, the maritime zones and the airspace above them, over which Peru exercises sovereignty or sovereignty and jurisdiction rights, in accordance with its national legislation and international law.


[bookmark: _Toc393717816][bookmark: _Toc494463748][bookmark: _Toc393717817]CHAPTER 3: MARKET ACCESS

[bookmark: _Toc494463749]Section A: Definitions and Scope 

[bookmark: _Toc494463750]ARTICLE 3.1 Definitions 

For the purposes of this Chapter: 
Agreement on Import Licensing means the Agreement on Import Licensing Procedures, that is part of the Agreement on WTO; 

Subsidies Agreement means the Agreement on Subsidies and Countervailing measures that is part of the WTO Agreement; 

Import license or permit means the document issued by the appropriate administrative body, issued under an administrative procedure used for the implementation of import licensing; 

Printed advertising materials means those goods classified on Chapter 49 of the Harmonized System (HS), including brochures, prints, flyers, sales catalogs, directories published by business associations, tourism promotional materials and posters used to promote, publicize or advertise a good or service, to be used for publicity of a good or service, and be distributed free of charge; 

Goods temporarily admitted for sports purposes means sport equipment for use in sports contests,  events or training in the territory of the Party to which they are admitted; 

Commercial samples of negligible value means commercial samples valued,  individually or as a whole shipment, of not more than one U.S. dollar or the equivalent amount in the currency of a Party, or so marked, broken, perforated or otherwise treated that they are not suitable for sale or for any use other than for samples; 

Advertising films and recordings means recorded visual media or recorded audio material consisting essentially of images and/ or sound showing the nature or functioning of goods or services offered for sale or lease by a person established or residing in the territory of a Party, provided that such materials are suitable for exhibition to prospective customers,  but not for its dissemination to the general public

Performance requirement means the requirement of: 
(a) Exporting a given volume or percentage of goods or services; 		

(b) Substituting imported goods or services by goods or services of the Party granting the waiver of customs duties or the import license 

(c) That a person benefiting from a waiver of customs duties or from an import license purchase other goods or services in the territory of the Party granting the waiver of customs duties or the 	import license, or accord a preference to the goods produced in the territory of that Party;

(d) That a person who benefits from a waiver of customs duties or from an import license 	produce goods or services in the territory of the Party granting the waiver of customs duties 	or the import license, with a given level or percentage of domestic content, or

(e) Relating in any way the volume or value of the imports to the volume or value of the exports or to the amount of foreign currency inflow;

But does not include a requirement that an imported good be: 
(a) Subsequently exported; 

(b) Used as a material in the production of other commodity that is subsequently exported; 

(c) Substituted by an identical or similar good used as a material in the production of another good that is subsequently exported, or

(d) Substituted by an identical or similar good that is subsequently exported;

Consular requirements or transactions means requirements for the goods of a Party intended for export to the territory of another Party to first be submitted to the supervision of the consul of the importing Party in the territory of the exporting Party to the effect of obtaining consular invoices or consular visas for commercial invoices, certificates of origin, manifests, export declarations of the shipper or any other customs document required for import or in connection therewith; 

Export subsidies means those mentioned in Section 1 (e) of the Agreement on Agriculture, which is part of the WTO Agreement, including any amendment of this Article, and 

Import licensing procedure means an administrative procedure used for the implementation of import licensing regulations that require the submission of an application or other documentation, different from the one required for customs purposes, to the appropriate administrative body as a prior condition for the import to the importing Party.

[bookmark: _Toc494463751]ARTICLE 3.2 Scope and Coverage 

Unless otherwise provided in this Additional Protocol, this Chapter applies to the trade in goods between the Parties. 

[bookmark: _Toc494463752]Section B: National Treatment 

[bookmark: _Toc494463753]ARTICLE 3.3: National Treatment 

1. Each Party shall grant national treatment to the goods of another Party in accordance with Section III of GATT 1994, including its interpretative notes. For such purpose, Section III of GATT 1994 and its interpretative notes are incorporated into this Additional Protocol and are an integral part thereof, mutatis mutandis.

2. The provisions of paragraph 1 mean, with respect to a regional or state or local level government a treatment no less favorable than the most favorable treatment that a regional or state or local level government gives to any of the similar goods, directly competitive or substitutable as applicable, of the Party of which such government is part. 

3. Paragraphs 1 and 2 shall not apply to the measures set out in Annex 3.3.

[bookmark: _Toc494463754]Section C: Tariff Elimination 

[bookmark: _Toc494463755]ARTICLE 3.4 Elimination of Tariffs 

1. Unless otherwise provided in this Additional Protocol, each Party shall eliminate its tariffs on originating goods in accordance with its Tariff Elimination List set out in Annex 3.4.

2. Unless otherwise provided in this Additional Protocol, none of the Parties may increase any existing tariff, or adopt any new customs duty, on originating goods.

3. If at any time after the date of the entry into force of this Additional Protocol, a Party reduces its most-favored-nation- tariff applied, such tariff shall apply only if is less than the tariff resulting from the application of Annex 3.4. 

4. At the request of any Party, such Party and one or more Parties shall consult, in accordance with this Chapter, to examine the possibility of improving the tariff market access conditions on originating goods set out in their lists of tariff elimination in Annex 3.4. Such agreements between two or more parties shall be adopted by the decisions of the Free Trade Commission.

5. An agreement between two or more Parties to improve tariff market access conditions on originating goods, based on paragraph 4, shall prevail over any duty rate or tariff relief category set out in their respective lists of tariff elimination in Annex 3.4. 

6. When a Party decides to unilaterally accelerate the elimination of customs tariffs on originating goods of the other Parties set out in its own list of tariff elimination in Annex 3.4, the Party shall inform the other Parties before the new customs tariff comes into force. 

7. If a party improves tariff market access conditions in accordance with paragraphs 4 or 6, the benefits of this improvement will extend to the other Parties.

8. A Party may:
(a) Increase a customs tariff to be applied to originating goods to a level not higher than the one set out in Annex 3.4, after a unilateral reduction of such customs tariff, or 

(b) Maintain or increase a customs tariff on an originating good, when authorized by the WTO Dispute Settlement Body. 

[bookmark: _Toc494463756]ARTICLE 3.5: Customs Valuation 

Customs valuation principles applied to trade between the Parties will be governed by the provisions of the Customs Valuation Agreement. To this end, the Customs Valuation Agreement is incorporated to this Additional Protocol and is an integral part thereof, mutatis mutandis. 

[bookmark: _Toc494463757]Section D: Non-Tariff Measures 

[bookmark: _Toc494463758]ARTICLE 3.6 Restrictions on Imports and Exports 

1. Unless otherwise provided in this Additional Protocol, no Party may adopt or maintain a non-tariff measure that prohibits or restricts the import of any good of another Party or the export or sale for export of any good destined for the territory of another Party, with the exception of the provisions of Section XI of GATT 1994, and its interpretative notes. To this end Section XI of GATT 1994 and its interpretative notes are incorporated to this Additional Protocol and are an integral part thereof mutatis mutandis. 

2. The Parties understand that the rights and obligations of GATT 1994 incorporated in paragraph 1 prohibit, in any circumstances in which it is prohibited any other restriction, that a Party adopt or maintain:
(a) Requirements of export and import prices, except as permitted in the performance of duties and obligations of antidumping rights or countervailing measures; 

(b) Import licensing conditioned to the fulfillment of a performance requirement, or 

(c) Voluntary restrictions to exports, except the ones permitted in Section VI of GATT 1994, as were established by Section 8 of the Agreement on Subsidies and Section 8.1 of the Antidumping Agreement.

3. Paragraphs 1 and 2 shall not apply to the measures set out in Annex 3.3.

4. No Party may require, as a condition of its commitment to import or to the import of a good, that a person of another Party establish or maintain a contractual or other relationship with a distributor in its territory. 

5. Nothing in paragraph 4 shall prevent a Party from requiring the appointment of an agent for the purpose of facilitating communications between regulatory authorities of a Party and a person of other Party.

6. For the purposes of paragraph 4, distributor means a person of a Party who is responsible for the commercial distribution, agency, concession or representation in the territory of that Party, of goods of another Party. 

[bookmark: _Toc494463759]ARTICLE 3.7: Other Non-Tariff Measures

A measure that could affect the marketing of goods in the territory of a Party shall be in accordance with the obligations of this Additional Protocol. Notwithstanding the foregoing, the Party intending to adopt such measure shall consult with the affected Parties. Measures of this type should be notified to the Parties at least 60 days prior to their implementation and must not diminish the obligations established in this Additional Protocol. 

[bookmark: _Toc494463760]ARTICLE 3.8: Import Licenses or Permits 

1. No Party shall adopt or maintain a measure inconsistent with the Agreement on Import Licensing

2. And to this end, the Agreement is incorporated to this Additional Protocol and is an integral part thereof, mutatis mutandis. 

3. Unless otherwise provided in this Additional Protocol, licenses or import permits are granted and issued within a maximum period of 20 working days from the date on which the importing Party receives the request, in accordance with the regulating legislation. 

4. Upon entry into force of this Additional Protocol, each Party shall notify the other Parties of any existing import licensing procedure.

5. From the date of entry into force of this Additional Protocol, each Party shall notify the other Parties, of any new import licensing procedure and of any amendment to their existing import licensing procedures, within 20 days before their entry into force.

6. A notice provided under this Article shall include the information set out in Section 5 of the Agreement on Import Licensing.

7. Before applying any new or amended import licensing procedure a Party shall publish the new procedure or its amendment on the official government website or in its official journal. The Party shall do so at least 20 days before the new procedure or amendment enters into force. The Party adopting or amending any import licensing procedure, shall notify the representatives of the other parties in the Committee on Market Access.

8. The Parties shall apply the provisions of this Article to import licensing procedures to goods of any other Party. 

[bookmark: _Toc494463761]ARTICLE 3.9: Administrative Fees and Formalities 

1. Each Party shall ensure, in accordance with paragraph 1 of Section VIII of GATT 1994 and its interpretative notes, that all fees and charges of whatever nature, different from customs duties, charges equivalent to an excise tax or other internal taxes applied in accordance with paragraph 2 of Section III of GATT 1994, and antidumping rights and countervailing measures, taxes on imports or exports or in connection therewith, shall be limited to the approximate cost of services rendered and shall not represent an indirect protection to domestic goods or a duty on imports or exports for tax purposes. 

2. No Party shall demand consular transactions or requirements, including fees or charges related, in connection with the importation of any merchandise of the other Party.

3. Each Party shall make available the fees and charges imposed in connection with import or export, and make the best effort to keep them updated through Internet.

[bookmark: _Toc494463762]ARTICLE 3.10: Taxes, Duties or Charges to Export 

Unless otherwise provided in Annex 3.10, no Party shall adopt or maintain any tax, duty or other charge on the export of any good destined for the territory of another Party, unless such tax, duty or charge is also adopted or maintained on such good when destined to domestic consumption. 

[bookmark: _Toc494463763]Section E: Special Customs Procedures

[bookmark: _Toc494463764]ARTICLE 3.11: Customs Duty Waiver

1. No Party shall adopt any new customs duty waiver, or extend the application of an existing customs duty waiver, in respect of the current beneficiaries, or will extend such waiver to new beneficiaries, when the waiver is conditioned, explicitly or implicitly, on the fulfillment of a performance requirement. 

2. No Party shall condition, explicitly or implicitly, the continuation of an existing customs duty waver on the fulfillment of a performance requirement.

3. Each Party incorporates the rights and obligations arising under the Subsidies Agreement.

[bookmark: _Toc494463765]ARTICLE 3.12: Temporary Admission or Import of Goods 

1. Each Party, in accordance with its law, shall authorize the temporary admission or import free of customs duties to the following goods, admitted or imported into its territory from the territory of other Party, regardless of their origin:
(a) Professional equipment, including press or television equipment, computer programs, and broadcasting and filmmaking equipment, necessary in the conduct of business, trade or professional activity of the person who qualifies for temporary entry pursuant to the legislation of the importing Party; 

(b) Goods intended for display or demonstration including their component parts, auxiliary devices and accessories; 

(c) Commercial samples and advertising films and recordings, and

(d) Goods imported or admitted for sports purposes.

2. Each Party, at the request of the interested person and for reasons its customs authority considers valid, shall extend the time-limit for the temporary admission or import, beyond the initial deadline, in accordance with its legislation.

3. No Party shall impose a condition on the temporary admission or import free of customs duties to a good referred to in paragraph 1, other than that the good:
(a) Be used solely by or under the personal supervision of a national or resident of other Party in the conduct of the business, trade, profession, or sport activity of such person; 

(b) Not be sold or leased while in its territory; 

(c) Be accompanied by a bond, if required by the importing Party in an amount not exceeding the charges that would be owed, if applicable, for the permanent entry or import, refundable upon exit of the goods;

(d) Be susceptible of identification when exported;

(e) Be exported on the departure of the person referred to in sub-paragraph (a), or within the time-limit set for the temporary admission or import that the Party may establish, in accordance with the time-limit established by its legislation; 

(f) Be admitted or imported in a quantity no greater than what is reasonable for the use to which it is intended, and 

(g) Be admitted or imported in another manner into the territory of the Party in accordance with its law. 

4. If any of the conditions imposed by a Party under paragraph 3 has not been met, such Party may apply the customs duties or any other charge that would be normally owed for the permanent admission or import of the goods, plus any other charge or penalty in accordance with the provisions of its legislation.

5. Each Party shall adopt or maintain procedures in order to facilitate the expedited clearance of the goods admitted or imported under this Section. In so far as possible, when such goods accompany a national or resident of other Party who is seeking temporary entry, such procedures shall allow that the goods be released simultaneously with the arrival of that national or resident. 

6. Each Party shall permit that a good temporarily admitted or imported under this Article be exported through a customs port different from the one through which it was temporarily admitted or imported.

7. Each Party shall provide that its customs authority or other competent authority release the importer, or any other person responsible for a good admitted or imported pursuant to this section, of any liability for the inability to export the good, by the submission of satisfactory evidence to the customs authority or other competent authority of the importing Party, that the good has been destroyed within the time-frame originally scheduled for temporary admission or import or any lawful extension.


8. No Party:
(a) shall prohibit that a vehicle or container used in international transportation and that has entered into its territory from another Party, exit its territory on any route that is reasonably related to the inexpensive and prompt departure of such vehicle or container; 

(b) shall require a bond or impose any penalty or charge solely on the reason that the port of entry of the vehicle or container is different from the port of exit.

(c) shall condition the release of any obligation, including any bond imposed at the entry of a vehicle or container to its territory, to its exit through a specific port, and

(d) shall require that the vehicle or carrier bringing to its territory a container from the territory of other Party, be the same vehicle or carrier that takes it to the territory of such other Party.

9. For the purposes of paragraph 8, vehicle means a truck, track-truck, tractor, trailer or trailer unit, locomotive or train wagon, or other railroad equipment.

[bookmark: _Toc494463766]ARTICLE 3.13: Goods Re- imported after Repair or Alteration 

1. No Party shall impose a customs duty on a good, regardless of its origin, that has been re-entered into its territory after having been temporarily exported from its territory or the territory of other Party to be repaired or altered, regardless of whether such repair or alteration could have been performed in the territory of the Party from which the good was exported for repair or alteration.

2. No Party shall impose a customs duty to a good that, regardless of its origin, is temporarily admitted from the territory of other Party for repair or alteration.

3. For purposes of this Section, repair or alteration does not include an operation or process that:
(a) Destroys the essential characteristics of a product or creates a new or commercially different good, or

(b) Transforms an unfinished good into a finished good.

[bookmark: _Toc494463767]ARTICLE 3.14: Duty-Free Import of Commercial Samples of Negligible Value and Printed Advertising Materials 
 
Each Party shall grant duty-free import of commercial samples of negligible value and of printed advertising materials from the territory of other Party, regardless of their origin, but may require that: 
(a) Such samples be imported solely for the purpose of ordering goods or services provided from the territory of other Party, or from other country which is not a Party, or

(b) Such advertising materials be imported in packets that do not contain, each one, more than one copy of each print, and that neither the materials or the packets form part of a larger consignment. 



[bookmark: _Toc494463768]Section F: Agriculture

[bookmark: _Toc494463769]ARTICLE 3.15: Scope 

This Section applies to measures adopted or maintained by the Parties in connection with the trade in agricultural goods as defined by Annex I of the Agreement on Agriculture, which is part of the Agreement on WTO (hereinafter referred to as "agricultural goods"). 

[bookmark: _Toc494463770]ARTICLE 3.16: Export Subsidies 

1. The Parties share the objective of achieving the multilateral elimination of export subsidies on agricultural goods and shall work together with a view to an agreement in the WTO to eliminate those subsidies and prevent their reintroduction in any form. 

2. No Party shall adopt, maintain or reintroduce subsidies to the export of any agricultural good destined for the territory of other Party[footnoteRef:3]. [3: 	 For greater certainty, in the case a Party seeks the dispute settlement mechanism set out on Chapter 17 (Dispute Settlement) for a measure inconsistent with the obligation set out in this paragraph, the terms of Section 17.21 (Urgent Cases) shall apply.

] 


[bookmark: _Toc494463771]Part G: Committee on Market Access 

[bookmark: _Toc494463772]ARTICLE 3.17: Committee on Market Access 

1. The Parties hereby establish a Committee on Market Access (hereinafter the "Committee"), composed of representatives of each of the Parties, that will assist the Free Trade Commission in the performance of their duties. The meetings of the Committee and of any ad-hoc working group will be coordinated by:
(a) In the case of Chile, the Dirección General de Relaciones Económicas Internacionales (General Directorate for International Economic Relations) of the Ministry of Foreign Affairs, or its successor; 

(b) In the case of Colombia, the Ministerio de Comercio, Industria y Turismo (Ministry of Commerce, Industry and Tourism) or its successor; 

(c) In the case of México, the Secretaría de Economía (Department of Economy), or its successor, and

(d) In the case of Peru, the Ministerio de Comercio Exterior y Turismo (Ministry of Foreign Trade and Tourism), or its successor.

2. The Committee shall meet at the place and in the opportunity agreed by the Parties, at the request of any of the Parties or of the Free Trade Commission in order to consider any matter arising under this Chapter. 

3. The decisions of the Committee shall be adopted by consensus and reported to the appropriate instances. 

4. Committee meetings may be held in person or through any technological means.

5. Notwithstanding the provisions of paragraph 1, the Committee may conduct sessions to discuss bilateral issues, provided that the other Parties are given sufficient notice in advance so that, if appropriate, they can participate in the meeting. The agreements reached at the meeting shall be adopted by consensus between the Parties concerned and shall shall have effect only in respect of them.

6. The Committee shall have the following functions:
(a) Monitor compliance, implementation and correct interpretation of the provisions of this Chapter and its Annexes, including future amendments to the Harmonized System (HS) to ensure the obligations of each Party under this Additional Protocol; 

(b) Serve as a discussion forum for the Parties to consult and resolve on issues related to this Chapter, in coordination with any instance established in this Additional Protocol; 

(c) Address barriers to the trade in goods between the Parties, especially those related to the implementation of non- tariff measures and, if appropriate, refer such matters to the Free Trade Commission for consideration;

(d) Make appropriate recommendations on matters within its competence to the Free Trade Commission;

(e) Coordinate the exchange of information on trade in goods between the Parties;

(f) Foster cooperation for the implementation and administration of this Chapter; 

(g) Consult and address any differences that may arise between the Parties on matters related to the classification of goods under the Harmonized System (HS); 

(h) Establish ad-hoc working groups with specific mandates, and 

(i) Other functions entrusted by the Free Trade Commission.



[bookmark: _Toc393717818][bookmark: _Toc494463773][bookmark: _Toc393717819]ANNEX 3.3: NATIONAL TREATMENT AND RESTRICTIONS ON IMPORTS AND EXPORTS

[bookmark: _Toc494463774]Section A: Measures adopted by Chile

The provisions of Article 3.6 shall not be applied to measures taken by Chile relating to the import of vehicles used in accordance with Law No. 18,483 or its successor.

[bookmark: _Toc494463775]Section B: Measures adopted by Colombia

The provisions of Articles 3.3 and 3.6 shall not be applied to:
(a) Measures relating to the imposition of taxes on alcoholic beverages in accordance with articles 202 and 206 of Law No. 223 of 20 December 1995 and articles 49 and 54 of Law No. 788 of 27 December 2002, until one year after this Additional Protocol enters into force;

(b) Controls on the export of coffee, in accordance with Law No. 9 of 17 January 1991 and its amendments;

(c) Controls on the export of goods in accordance with Decree 925 of 2013, and its amendments, and

(d) Actions authorised by the WTO Dispute Resolution Body.

[bookmark: _Toc494463776]Section C: Measures adopted by Mexico

The provisions of Articles 3.3 and Article3.6 shall not be applied to measures adopted by Mexico with regards to:
(a) Goods classified in the following tariff codes[footnoteRef:4]: [4: 	In accordance with the Tariff of the General Law on Imports and Exports of Mexico which came into force on 18 June 2007 as amended.] 

	Tariff code (SA 2012)
	Description (for reference purposes)

	2709.00.01
	Crude petroleum oils.

	2709.00.99
	Others.

	2710.12.03
	Aviation gasoline.

	2710.12.04
	Gasoline, except that included in tariff 2710.12.03.

	2710.19.04
	Diesel or diesel oil and mixtures.

	2710.19.05
	Fuel oil 

	2710.19.08
	Kerosene (kerosene, light fuel oil) and mixtures.

	2711.12.01
	Propane.

	2711.13.01
	Butanes.

	2711.19.01
	Butane and propane, mixed together, liquid.

	2711.19.03
	Butadienes, butanes and butenes, mixed together, referred to in Spanish as "Corrientes C4's".

	2711.19.99
	Others.

	2711.29.99
	Others.

	4012.20.01
	Of those types used for the highway transport of passengers or goods, including tractors or vehicles of heading 87.05.

	4012.20.99
	Others.

	6309.00.01
	Textile articles.

	7102.10.01
	Unclassified.

	7102.21.01
	Unworked or simply sawn, cleaved and bruted.

	7102.31.01
	Unworked or simply sawn, cleaved and bruted.

	8701.20.02
	Used.

	8702.10.05
	Used.

	8702.90.06
	Used, except that included in tariff 8702.90.01.

	8703.21.02
	Used, except that included in tariff 8703.21.01.

	8703.22.02
	Used.

	8703.23.02
	Used.

	8703.24.02
	Used.

	8703.31.02
	Used.

	8703.32.02
	Used.

	8703.33.02
	Used.

	8703.90.02
	Used, except that included in tariff 8703.90.01.

	8704.21.04
	Used, except that included in tariff 8704.21.01.

	8704.22.07
	Used, except that included in tariff 8703.22.01.

	8704.23.02
	Used, except that included in tariff 8703.23.01.

	8704.31.05
	Used, except that included in tariffs 8704.31.01 and 8704.31.02.

	8704.32.07
	Used, except that included in tariff 8704.31.01.

	8705.40.02
	Used.

	8706.00.02
	Chassis for vehicles of heading 87.03 or subheadings 8704.21 and 8704.31.

	8706.00.99
	Others.



And, 
(b) Actions authorised by the Dispute Resolution Body of the WTO.

[bookmark: _Toc494463777]Section D: Measures adopted by Peru

The provisions of Articles 3.3 and 3.6 shall not be applied to:
(a) The measures adopted by Peru with regards to:
(i) Clothing and footwear used under Law No. 28514 of 12 May 2005 and its amendments;
(ii) Used vehicles and used vehicle engines, parts and replacement parts under Legislative Decree No. 843 of 29 August 1996, Emergency Decree No. 079-2000 of 19 September 2000, Emergency Decree No. 050-2008 of 18 December 2008 as amended;
(iii) Tyres used under Supreme Decree No. 003-97-SA of 6 June 1997 as amended, and
(iv) Used goods, machinery and equipment which use radioactive energy sources under Law No. 27757 of 29 May 2002 as amended;

(b) The continuation, renovation or modification of the measures outlined in subparagraph:
(i) Shall be allowed insofar as they comply with the provisions laid out in this Additional Protocol; and 
(ii) Actions taken by Peru authorised by the Dispute Resolution Body of the WTO.



[bookmark: _Toc494463778]ANNEX 3.3-1: NATIONAL TREATMENT AND RESTRICTIONS ON IMPORT AND EXPORT 

[bookmark: _Toc494463779]Section A: Measures adopted by Chile 

The provisions of Article 3.6 shall not apply to measures adopted by Chile related to the import of used vehicles in accordance with Law No. 18.483 or its successor.

[bookmark: _Toc494463780]Section B: Measures adopted by Colombia 

The provisions of Articles 3.3 and 3.6 shall not apply to: 
(a) Measures related to the imposition of taxes on alcoholic drinks in accordance with Sections 202 to 206 of Law No. 223 of December 20, 1995 and Sections 49 to 54 of Law No. 788 of December 27, 2002, until one year after the entry into force of this Additional Protocol; 

(b) Coffee export controls in accordance with Law No. 9 of January 17, 1991, as amended; 

(c) Goods import controls in accordance with the provisions of Decree 925 of 2013, as amended, and

(d) Actions authorized by the WTO Dispute Settlement Body.
 
[bookmark: _Toc494463781]Section C: Measures adopted by Mexico 

The provisions of Article 3.3 and Article 3.6 shall not apply to measures adopted by Mexico with respect to:
(a) Goods classified under the following tariff sections[footnoteRef:5]5 [5: 5 In accordance with the tariff of the Law of General Import and Export Taxation of Mexico in force on June 18, 2007 and its amendments] 

	Tariff Fraction
(HS 2012) 
	 Description (for reference purposes) 

	2709.00.01
	Petroleum oils

	2709.00.99
	The others

	2710.12.03
	Aviation gasoline

	2710.12.04
	Gasoline, except as provided for in fraction 2710.12.03

	2710.19.04
	Gasoil (diesel) or diesel oil and mixtures thereof

	2710.19.05
	Fuel oil

	2710.19.08
	Jet fuel (kerosene, lamp oil) and mixtures thereof

	2711.12.01
	Propane

	2711.13.01
	Butanes

	2711.19.01
	Butane and propane, mixed together, liquefied

	2711.19.03
	Butadienes, butanes and butenes, mixed together called "Corrientes C4's"

	2711.19.99
	The rest

	2711.19.99
	The rest

	4012.20.01
	Of the kind used in vehicles for road transport of passengers and freight including tractors, or in vehicles of heading 87.05

	4012.20.99
	The rest

	6309.00.01
	Used clothing

	7102.10.01
	Unclassified

	7102.21.01
	Rough or simply sawn, cleaved or trimmed

	7102.21.01
	Rough or simply sawn, cleaved or trimmed

	8701.20.02
	Used

	8702.10.05
	Used

	8702.90.06
	Used, except as provided for in fraction 8702.90.01

	8703.21.02
	Used, except as provided for in fraction 8703.21.01

	8703.22.02
	Used

	8703.23.02
	Used

	8703.24.02
	Used

	8703.31.02
	Used

	8703.32.02
	Used

	8703.33.02
	Used

	8703.90.02
	Used, except as provided for in fraction 8703.90.01

	8704.21.04
	Used, except as provided for in fraction 8704.21.01

	8704.22.07
	Used, except as provided for in fraction 8704.22.01

	8704.23.02
	Used, except as provided for in fraction 8704.23.01
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	Tariff  Fraction
(HS 2012) 
	 Description (for reference purposes) 

	8704.31.05
	Used, except as provided for in fraction 8704.31.01 and 8704.31.02

	8704.32.07
	Used, except as provided for in fraction 8704.32.01

	8705.40.02
	Used

	8706.00.02
	Chassis for vehicles of heading 87.03 or subheading 8704.21 and 8704.31

	8706.00.99
	The rest



And, 
(a) Actions authorized by the WTO Dispute Settlement Body 

[bookmark: _Toc494463783]Section D: Measures adopted by Peru 

The provisions of Articles 3.3 and 3.6 shall not apply to: 

(a) Measures adopted by Peru regarding: 

(i) Used clothing and shoes under Law No. 28514 of May 12, 2005 as amended;

(ii) Used vehicles and engines of used vehicles, parts and spare parts under Legislative Decree No. 843 of August 29, 1996, Emergency Decree No. 079-2000 of September 19, 2000, Emergency Decree No. 050-2008 of December 18, 2008, and amendments;

(iii) Used tires under Supreme Decree No. 003-97-SA of June 6, 1997, as amended, and

(iv) Used goods, and machinery and equipment that use radioactive sources of energy,  in accordance with Law No. 27757 of May 29, 2002 as amended;

(b) The continuation, renewal or amendment of the measures outlined in sub-paragraph (a) shall be permitted, provided that they comply with the provisions of this Additional Protocol, and

(c) The actions performed by Peru authorized by the WTO Dispute Settlement Body.
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General Notes

1. The schedule of tariff elimination in this Section contains the following columns:
(a) HS: the tariff code used in the national nomenclature based on the Harmonized System (HS) 2012; 

(b) Description: description of the good included in the HS; 

(c) Base Rate: customs tariff of reference or the one from which the tariff elimination 	program starts.

(d) Category: literal (letter) that describes the tariff treatment, or the way in which the 	customs tariffs shall be reduced, for the goods defined in the HS tariff code;

(e) Observation: aditional information that complements the specific identification of the 	good, the terms of the tariff elimination thereof or the differenciation of treatment by country, and 

(f) Schedule: indicates the years and the tariff rates to be applied until the end of the tariff elimination period. 

2. Each Party shall apply, in accordance with the provissions of its List of Tariff Elimination as set out in this Annex, the following categories of tax relief to the originating goods imported from the territory of each Party, pursuant to Sections 3.4 y 4.2 (Origin criteria).

For the purposes of this Annex and the List of Tariff Elimination of each Party, each tax relief shall take place on the 1st of January of the following year, starting one year after the entry into force of this Aditional Protocol. 

To provide greater certainty, in case that this Aditional Protocol enters into force after the year 2014, the goods whose category provides for a total elimination in one or more years prior to the date of the entry into force of this Aditional Protocol, shall be duty free. In relation to the rest of the categories, tariff elimination shall be the one provided in each category.  

Category A: the customs duties on the originating goods, provided in the tariff lines of this category of tax relief, shall be completely eliminated as from the year 2014. 

Category B: the customs duties on the originating goods, provided in the tariff lines of this category of tax relief, shall be eliminated in two years, as from 2014, according to the cuts established in the  schedule of this Annex. These goods shall be free of of customs duties as from the 1st of January of the year 2015.

Category C: the customs duties on the originating goods, provided in the tariff lines of this category of tax relief shall be eliminated in three years, as from 2014, according to the cuts established in the schedule of this Annex. These goods shall be free of customs duties as from the 1st of January of the year 2016. 

Category D: the customs duties on the originating goods, provided in the tariff lines of this category of tax relief shall be eliminated in four years, as from 2014, according to the cuts established in the schedule of this Annex. These goods shall be free of customs duties as from the 1st of January of the year 2017. 

Category E: the customs duties on the originating goods, provided in the tariff lines of this category of tax relief shall be eliminated in five years, as from 2014, according to the cuts established in the schedule of this Annex. These goods shall be free of customs duties as from the 1st of January of the year 2018. 

Category E5: the customs duties on the originating goods, provided in the tariff lines of this category of tax relief, shall be maintained from 2014 until 2018, according to the provisions of the schedule of this Annex. These goods shall be free of customs duties as from the 1st of January of the year 2019. 

Category F: the customs duties on the originating goods, provided in the tariff lines of this category of tax relief shall be eliminated in six years, as from 2014, according to the cuts established in the schedule of this Annex. These goods shall be free of customs duties as from the 1st of January of the year 2019. 

Category G: the customs duties on the originating goods, provided in the tariff lines of this category of tax relief shall be eliminated in seven years, as from 2014, according to the cuts established in the schedule of this Annex. These goods shall be free of customs duties as from the 1st of January of the year 2020. 

Category H: the customs duties on the originating goods, provided in the tariff lines of this category of tax relief shall be eliminated in eight years from 2014, according to the cuts established in the schedule of this Annex. These goods shall be free of customs duties as from the 1st of January of the year 2021. 

Category I: the customs duties on the originating goods, provided in the tariff lines of this category of tax relief shall be eliminated in nine years, as from 2014, according to the cuts established in the schedule of this Annex. These goods shall be free of customs duties as from the 1st of January of the year 2022. 

Category J: the customs duties on the originating goods, provided in the tariff lines of this category of tax relief shall be eliminated in ten years, as from 2014, according to the cuts established in the schedule of this Annex. These goods shall be free of customs duties as from the 1st of January of the year 2023. 

Category J5: the customs duties on the originating goods, provided in the tariff lines of this category of tax relief, shall be maintained from 2014 until 2018, according to the provisions of the schedule of this Annex. These goods shall be reduced lineally as from the 1st of January of the year 2019, and shall be free of customs duties as from the 1st of January of the year 2023. 

Category K: the customs duties on the originating goods, provided in the tariff lines of this category of tax relief shall be eliminated in twelve years, as from 2014, according to the cuts established in the schedule of this Annex. These goods shall be free of customs duties as from the 1st of January of the year 2025. 

Category K3:  the customs duties on the originating goods, provided in the tariff lines of this category of tax relief, shall be maintained from 2014 until 2016, according to the provisions of the schedule of this Annex. These goods shall be reduced lineally as from the 1st of January of the year 2017, and shall be free of customs duties as from the 1st of January of the year 2025.

Category K5: the customs duties on the originating goods, provided in the tariff lines of this category of tax relief, shall be maintained from 2014 until 2018, according to the provisions of the schedule of this Annex. These goods shall be reduced lineally as from the 1st of January of the year 2019, and shall be free of customs duties as from the 1st of January of the year 2025. 

Category K7: the customs duties on the originating goods, provided in the tariff lines of this category of tax relief, shall be maintained from 2014 until 2020, according to the provisions of the schedule of this Annex. These goods shall be reduced lineally as from the 1st of January of the year 2021, and shall be free of customs duties as from the 1st of January of the year 2025. 

Category L: the customs duties on the originating goods, provided in the tariff lines of this category of tax relief shall be eliminated in thirteen years, as from 2014, according to the cuts established in the schedule of this Annex. These goods shall be free of customs duties as from the 1st of January of the year 2026. 

Category M: the customs duties on the originating goods, provided in the tariff lines of this category of tax relief shall be eliminated in fifteen years, as from 2014, according to the cuts established in the schedule of this Annex. These goods shall be free of customs duties as from the 1st of January of the year 2028. 

Category N: the customs duties on the originating goods, provided in the tariff lines of this category of tax relief shall be eliminated in sixteen years, as from 2014, according to the cuts established in the schedule of this Annex. These goods shall be free of customs duties as from the 1st of January of the year 2029. 

Category N3:  the customs duties on the originating goods, provided in the tariff lines of this category of tax relief, shall be maintained from 2014 until 2016, according to the provisions of the schedule of this Annex. These goods shall be reduced lineally as from the 1st of January of the year 2017, and shall be free of customs duties as from the 1st of January of the year 2029.

Category N8: the customs duties on the originating goods, provided in the tariff lines of this category of tax relief, shall be maintained from 2014 until 2021, according to the provisions of the schedule of this Annex. These goods shall be reduced lineally as from the 1st of January of the year 2022, and shall be free of customs duties as from the 1st of January of the year 2029. 

Category O: the customs duties on the originating goods, provided in the tariff lines of this category of tax relief shall be eliminated in seventeen years, as from 2014, according to the cuts established in the schedule of this Annex. These goods shall be free of customs duties as from the 1st of January of the year 2030. 

Category O4: the customs duties on the originating goods, provided in the tariff lines of this category of tax relief, shall be maintained from 2014 until 2017, according to the provisions of the schedule of this Annex. These goods shall be reduced lineally as from the 1st of January of the year 2018, and shall be free of customs duties as from the 1st of January of the year 2030. 

Category O12: the customs duties on the originating goods, provided in the tariff lines of this category of tax relief, shall be maintained from 2014 until 2025, according to the provisions of the schedule of this Annex. These goods shall be reduced lineally as from the 1st of January of the year 2026, and shall be free of customs duties as from the 1st of January of the year 2030. 

Category P: the customs duties on the originating goods, provided in the tariff lines of this category of tax relief shall be eliminated according to the seasonality defined in the observation column and the time frames determined on the schedule of this Annex. 

Category X: goods classified in this category shall not be subject to tax relief. 

Tariff rates shall be rounded down on each stage to at least the closest decimal percentage, or if the tariff rate is expressed in monetary units, at least to the 0.001 closest to the official monetary unit of the Party.
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[bookmark: _Toc494463787]Section A: Measures adopted by Colombia

Colombia shall be able to maintain, renew, modify or continue to apply the following measures:
(a) The contribution to the export of coffee, in accordance with Law No. 101 of 1993; and,

(b) The contribution to the export of emeralds in accordance with Law No. 488 of 1998.
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[bookmark: _Toc494463789]Section A: Rules of Origin 

[bookmark: _Toc494463790]ARTICLE 4.1: Definitions 

For the purposes of this Chapter: 

Aquaculture means the farming of aquatic organisms including fish, molluscs, crustaceans, other aquatic invertebrates and aquatic plants, from reproduction material such as eggs, small fish, fry, larvae, post-larvae and seedlings in order to increase production through the intervention in the rearing or growing processes, such as the regulation designed for preservation of livestock,  feeding or protection from predators; 

Competent authority for issuing certificates of origin means the authority, according to the respective laws of each Party, that is responsible for the issuance of the certificate of origin, which may delegate such function to authorized entities: 
(a) In the case of Chile, the Dirección General de Relaciones Económicas Internacionales (Directorate General for International Economic Relations) or its successor; 

(b) In the case of Colombia, the Dirección de Impuestos y Aduanas DIAN (Customs and Taxes National Directorate) or its successor; 

(c) In the case of Mexico, the Secretaría de Economía, (Department of Economy), or its successor, and

(d) In the case of Peru, the Ministerio de Comercio Exterior y Turismo, (the Ministry of Foreign Trade and Tourism), or its successor; 

Competent authority for verification of origin means the authority, which according to the respective laws of each party is responsible for verifying origin: 
(a) In the case of Chile, the Servicio Nacional de Aduanas (National Customs Service), or its successor; 

(b) In the case of Colombia, the Dirección de Impuestos y Aduanas Nacionales DIAN, or its successor; 

(c) In the case of Peru, the Ministerio de Comercio Exterior y Turismo, (Ministry of Foreign Trade and Tourism) or its successor, and

(d) In the case of Mexico, the Servicio de Administración Tributaria de la Secretaría de Hacienda y Crédito Público (Tax Administration Service of the Department of Finance and Public Credit), or its successor;

CIF means the value of imported goods and includes the cost of insurance and freight to the port or place of entry into the importing country, regardless of the means of transport; 

Shipping and repacking costs means costs incurred in the repacking and transport of goods outside the territory where the producer or the exporter of the goods is located; 

Costs of sales promotion, marketing and after-sales services of goods means the following costs: 
(a) Sales promotion and marketing; media advertising; advertising and market research; promotion and demonstration materials; displayed goods; sales promotion conferences, trade shows and trade conventions; banners; marketing exhibitions; free samples; publications on sales, marketing and after-sales services such as goods brochures, catalogs, technical publications, price lists, service manuals and information to support sales; creation and protection of logos and trademarks; sponsorships; restocking fees for wholesale and retail, and entertainment expenses; 

(b) Sales and marketing incentives, discounts to wholesalers, retailers and consumers; 

(c) For personnel for sales promotion, marketing and after-sales services: wages and salaries, sales commissions; bonuses; medical, insurance and pension benefits; travel, lodging and meals expenses; and membership and professional dues;

(d) Recruitment and training of personnel for sales promotion, marketing and after-sale services, and training to employees of the customer after the sale, when in the financial statements and cost accounts of the producer, such costs are identified separately for sales promotion, marketing and after-sales services of goods;

(e) Insurance premiums for civil liability derived from the goods; 

(f) Office supplies for sales promotion, marketing and post-sale services, when in the financial statements and cost accounts of the producer, such costs are identified separately for sales promotion, marketing and after-sales services of goods;

(g) Telephone, mail and other means of communication, when in the financial statements and cost accounts of the producer, such costs are identified separately for sales promotion, marketing and after-sales services of goods;

(h) Rents and depreciation of the offices of sales promotion, marketing and after-sales service, as well as of the distribution centers; 

(i) Premiums for property insurance, taxes, utility costs and repair and maintenance costs of the offices and distribution centres, when in the financial statements and cost accounts of the producer, such costs are identified separately for sales promotion, marketing and after-sales services of goods;

(j) Payments by the producer to other persons for repairs covered by a warranty; 

Net cost means total cost minus costs of sales promotion, marketing and after-sale services, shipping and repacking, and royalties; 


Total cost means the sum of the following elements: 
(a) The costs or the value of direct manufacturing materials used in the production of the good; 

(b) The costs of direct labor used in the production of of the good, and 

(c) An amount for direct and indirect costs and expenses incurred for the manufacture of the goods, reasonably allocated thereto, except for the following:
(i) The costs and expenses of a service provided by the producer of goods to another person, where the service is not related to the good;
(ii) The costs and losses resulting from the sale of a portion of the company of the producer, which constitutes a discontinued operation;
(iii) The costs related to the cumulative effect of changes in the application of Generally Accepted Accounting Principles;

(iv) The costs or losses resulting from the sale of a capital asset of the producer;
(v) The costs and expenses related to acts of God or force majeure;
(vi) The profits obtained by the producer of the goods, regardless of whether they were retained by the producer or paid to other persons as dividends and the taxes paid on those profits, including the taxes on capital gains, and
(vii) The interest costs that have been agreed between related persons and that exceed the interest paid at market interest rates; 

Direct costs and expenses of manufacture means the costs and expenses incurred in a period, directly related to the goods, different from the costs or value of direct materials and costs of direct labor; 

Indirect costs and expenses of manufacture means the costs and expenses incurred in a period, other than the direct costs and expenses of manufacture, the direct costs of labor, and the costs or the value of direct materials; 

Determination of origin means the written document issued by the authority competent for the verification of origin as a result of a process of verification of origin of goods in accordance with this Chapter; 

FOB means the value of the good free on board, including the costs of transport to the port or site of final shipment abroad regardless of means of transport; 

Material means a good or any material such as components, ingredients, raw materials, parts or component parts that are used in the production of another good; 

Packaging materials and containers for shipment means goods used to protect the goods during transport, different from the containers or packaging materials used for retail; 
Indirect material means a good used in the production, testing or inspection of another good but not physically incorporated into the good, such as: 
(a) Fuel, energy, catalysts and solvents; 

(b) Equipment, devices and accessories used for testing or inspection of the goods; 

(c) Gloves, glasses, footwear, clothing, equipment and accessories;

(d) Tools, dies and molds;

(e) Spare parts and materials used in the maintenance of equipment and buildings; 

(f) Lubricants, greases, composite materials and other materials used in production, equipment 	operation or maintenance of buildings, and 

(g) Any other material that is not incorporated into the good but that can reasonably be demonstrated that is part of the process of production; 

Intermediate material means an originating material that is produced by the producer of the good and used in the production of that good; 

Fungible goods or materials means goods or materials that are interchangeable for commercial purposes and whose properties are essentially identical and it is not possible to differentiate one from the other by the naked eye; 


Generally Accepted Accounting Principles means the recognized consensus or substantial authorized support in the territory of a Party, with respect to records of income, expenses, costs, assets and liabilities; the disclosure of information; and the preparation of financial statements. These principles may encompass broad guidelines of general application as well as standards, practices and detailed procedures, and 

Production means methods for obtaining goods, including, but not limited to, growing, raising, harvesting, fishing, hunting, capture, aquaculture, gathering, extraction, manufacturing, processing or assembling a good. 

[bookmark: _Toc494463791]ARTICLE 4.2: Origin Criteria 

Unless otherwise provided in this Chapter, a good shall be considered as originating in a Party where it is: 
(a) Wholly obtained or produced entirely in the territory of one or more Parties in accordance 	with Article 4.3; 

(b) Produced entirely in the territory of one or more Parties, exclusively from materials that 	qualify as originating in accordance with this Chapter, or 

(c) Produced in the territory of one or more Parties, from materials non- originating, provided they comply with the Specific Requirements of Origin pursuant to Annex 4.2;

And the good satisfies all other applicable provisions in this Chapter. 

[bookmark: _Toc494463792]ARTICLE 4.3: Wholly Obtained or Entirely Produced Goods 

The following goods shall be considered as wholly obtained or produced entirely in the territory of one or more Parties: 
(a) Vegetable goods, plants and plant products, harvested or gathered in the territory of one or more Parties; 

(b) Live animals, born and raised in the territory of one or more Parties; 

(c) Goods obtained from live the animals referred to in sub-paragraph (b);

(d) Goods obtained from hunting, fishing, aquaculture or gathering from the natural environment, carried out in the territory of one or more Parties;

(e) Mineral goods and other commodities naturally produced, extracted from the territory of one or more Parties; 

(f) Goods, other than fish, crustaceans, molluscs and other forms of marine life captured by a Party from the waters, seabed or marine subsoil outside the territory of a Party, provided that such Party has the right to exploit those waters, seabed or marine subsoil in accordance with 	international law; 

(g) Goods such as fish, crustaceans, molluscs and other forms of marine life captured from the territory of a Party by fishing vessels, including leased or chartered ones, provided that they are registered and flying the flag of such Party; 

(h) Goods obtained or produced on board of factory ships, including leased or chartered ones, provided they are registered in a Party and flying the flag of such Party, exclusively on the basis of the goods referred to in sub-paragraph (g); 

(i) Waste and scrap derived from:  
(i) Manufacturing operations conducted in the territory of one or more Parties, or
(ii) Used goods collected in the territory of one or more Parties, provided that such waste or scrap is fit only for the recovery of raw materials, and 

(j) Goods obtained or produced in the territory of one or more Parties exclusively from the goods referred to in sub-paragraphs (a) to (i). 
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1. The regional value content of a good shall be calculated on the basis of the FOB value or on the net cost, at the choice of the producer or exporter of the good, in the following way:
FOB - VNM
RVC = --------------- x 100

Where: 

RVC: is the regional value content of a good expressed as a percentage; 

FOB:  is the free on board value of the goods, and 

VNM: is the value of non-originating materials. 

Or
NC - VNM
RVC = --------------- x 100
NC
Where: 
 
RVC: is the regional value content, expressed as a percentage; 

NC: is the net cost of the goods, and 

VNM: is the value of non-originating materials used by the producer in the production of the good, determined in accordance with paragraph 2. 

2. For purposes of calculating the RVC in paragraph 1:
(a) The value of non-originating materials shall be: 
(i) The CIF value of the material at the time of importation, or
(ii) In the case of a material acquired in the territory where the good is produced, the price paid 	or payable, regardless freight, insurance, packing costs and all other costs incurred in transporting the material from the store of the supplier to the place where the producer is located, and 

(b) The values referred to in sub-paragraph (a) shall be determined in accordance with the Agreement on Customs Valuation. 
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When an intermediate material, referred to as such, is used in the production of a good, the non-originating materials contained in said intermediate material shall not be taken into account for the purpose of the qualification and determination of the origin of the good. 

[bookmark: _Toc494463795]ARTICLE 4.6: Indirect Materials 

Indirect materials shall be considered originating, regardless of the place where they are produced. 
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1. The following minimal processes or operations do not confer origin:
(a) Operations to ensure that the goods are preserved in good condition during transport and storage, such as drying, freezing, ventilation, refrigeration; 

(b) Selection, classification, screening, washing, cutting, folding, rolling, unrolling, sharpening, grinding, slicing; 

(c) Cleaning, including the removal of rust, grease, paint or other coatings;

(d) Painting and polishing operations;

(e) Placing in bottles, cans, jars, bags, cases, boxes, fixing on cardboard or boards and all other packaging operations; 

(f) Packing, changes in packing, unpacking, crating and uncrating operations, and the breaking up and assembly of consignments; 

(g) Dilution in water or other substances that do not materially alter the characteristics of the goods, and 

(h) The combination of two or more operations of those listed in sub- paragraphs (a) through (g). 

2. The provisions of this Article shall prevail over the specific requirements of origin described in Annex 4.2.

[bookmark: _Toc494463797]ARTICLE 4.8: Accumulation 

1. Originating materials from the territory of one or more Parties, incorporated in a good in the territory of other Party, shall be considered as originating in the territory of such other Party, provided they comply with the applicable provisions of this Chapter.

2. A good shall be considered originating, where it is produced in the territory of one or more Parties by one or more producers, provided they meet the applicable provisions of this Chapter.

3. Paragraphs 1 and 2 shall be applied only when the customs tariff of such good, that results from tariff elimination, is 0% in all Parties.

[bookmark: _Toc494463798]ARTICLE 4.9: De Minimis 

1. A good that does not undergo a change in tariff classification is considered as originating if:
(a) The value of all non-originating materials used in its production that do not undergo the required change in the tariff classification does not exceed 10% of the FOB value of the goods. The goods shall comply with all other applicable criteria provided in this Chapter. 

(b) When the good referred to in paragraph 1 is subject to a requirement of regional value 	content, the value of the materials non- originating will be included in the calculation of regional value content of the good. 

2. For a good classified in Chapters 1 to 24 of the Harmonized System (HA), the percentage of the De Minimis provided in paragraph 1 may only apply when the non-originating materials used in its production are different from the final good.

3. For a good classified in Chapters 50 through 63 of the Harmonized System (HS) the provisions of paragraph 1 (a) will not apply. In this case, the good will be considered originating if the weight of all the fibers or yarns of the non-originating component that determines the tariff classification of the good, that do not meet the requirement of change of applicable tariff classification, does not exceed the 10% of the total weight of the goods.

[bookmark: _Toc494463799]ARTICLE 4.10:  Fungible Materials and Goods

1. For purposes of determining whether a good is originating where in its production originating and non- originating fungible materials are used and they physically mixed or combined, the origin of the materials may be determined by:
(a) The physical separation of each of the materials, or

(b) The use of a method for managing stocks recognized in the Generally Accepted Accounting Principles of the Party in which the production is performed

2. When originating and non-originating fungible goods are physically mixed or combined and, prior to their exportation do not undergo any production process or any other operation in the territory of the Party in which they were physically mixed or combined, other than the unloading, reloading or any other necessary operation to keep the goods in good condition or to transport them to the territory of other Party, the origin of the goods may be determined by:
(a) The physical separation of each of the materials, or

(b) The use of a method for managing stocks recognized in the Generally Accepted Accounting 	Principles of the Party in which such production is performed. 

3. Once one of the methods of inventory control has been selected, it must be used during the fiscal year of the Party in which the production is performed.

[bookmark: _Toc494463800]ARTICLE 4.11: Accessories, Spare Parts, Tools, and Instructional Materials or Information 

1. Where a good complies with the appropriate change in tariff classification, the accessories, spare parts, tools and instructional or information materials supplied with such goods shall be considered an as part thereof, and shall not be taken into account for the qualification and determination of origin.

2. Where a good is subject to the requirement of regional value content, the value of the accessories, spare parts, tools and instructional or information materials shall be considered as originating or non-originating materials, as the case may be, in calculating the regional value content of the good.

3. For the cases referred to in paragraphs 1 and 2:
(a) The accessories, spare parts, tools and instructional or information materials shall be classified with the good and not be invoiced separately, and


(b) The quantities and value of the accessories, spare parts, tools and instructional or information materials shall be the customary for the good. 

[bookmark: _Toc494463801]ARTICLE 4.12: Treatment of Containers and Packaging Materials for Retail 

1. When a good is subject to the criterion of change of its tariff classification, under the provisions of Appendix 4.2, the containers and packaging materials classified together with the packaged goods, shall not be considered in the qualification and determination of origin. 

2. When a good is subject to the requirement of regional value content, the value of the containers and packaging materials for retail, classified together with the good, shall be considered for the qualification and determination of the origin of the good as originating or non-originating, as applicable.

3. When a good is wholly obtained or entirely produced in the territory of one or more Parties in accordance with Article 4.2 (a), or is produced exclusively from originating materials in accordance with Article 4.2 (b), the containers and packaging materials classified together with the packaged good shall not be considered in the qualification and determination of origin.

[bookmark: _Toc494463802][bookmark: __DdeLink__2250_777579999]ARTICLE 4.13: Packaging and Containers Materials for Shipment 

Packaging materials and containers materials used for the transport of goods shall not be considered in the qualification and determination of the origin of the goods. 

[bookmark: _Toc494463803]ARTICLE 4.14: Sets or Assortments 

1. A set or assortment which is classified according to Rules 1 or 3 of the General Rules for Interpretation of the Harmonized System (HS) shall be considered originating when each one of the components of the set or assortment is originating.

2. Notwithstanding paragraph 1, where a set or assortment is composed of originating and non-originating goods, the set or assortment as a whole shall be considered originating provided that the value of non-originating goods does not exceed 12% of the total value of the set or assortment.

3. The provisions of this Article shall prevail over the specific rules of origin set forth in Exhibit 4.2.

[bookmark: _Toc494463804]Section B: Procedures Related to Origin 

[bookmark: _Toc494463805]ARTICLE 4.15: Transit and Transshipment 

1. For the goods to maintain their status of originating and benefit from preferential tariff treatment, they must have been shipped directly from the exporting Party to the importing Party. For this purpose, the goods that shall be deemed shipped directly are:
(a) The goods transported only through the territory of one or more Parties; 

(b) The goods in transit through one or more countries that are not Party of this Additional Protocol, with or without temporary transhipment or storage, provided that: 
(i) They do not undergo any operation outside the territory of the Parties other than unloading, reloading, breaking of bulk or any other operation necessary to preserve them in good conditions, and 
(ii) Remain under the control of the customs authorities in the territory of a non-Party.

2. The importer may demonstrate compliance with paragraph 1 (b):
(a) In case of transit or transhipment, with transport documents, such as the air waybill, the bill of lading, the consignment note, or the multi- modal or combined transport document, as appropriate; 

(b) In case of storage, with transport documents, such as the air waybill, the bill of lading, the 	consignment note, or the multi- modal or combined transport document, as appropriate, and the documents issued by the customs authority or other competent entity, in accordance with the 	laws of the country that is not Party,  accrediting the storage or 

(c) In the absence of the above, any other supporting documentation, issued by the customs authority or other competent authority, in accordance with the law of the country that is not 	Party.

[bookmark: _Toc494463806]ARTICLE 4.16: Exhibitions 

1. Originating goods imported by another Party after its display in a non-Party country shall maintain its status of originating, and may be granted preferential tariff treatment, provided that they have remained under customs control in the territory of that non-Party country.

2. For purposes of applying paragraph 1, a certificate of origin shall be issued in accordance with Article 4.17. However, if the importing Party considers it necessary, it may request additional documentary evidence in connection with the exhibition, such as transport, customs or other documents.

[bookmark: _Toc494463807]ARTICLE 4.17: Certification of Origin 

1. The importer may claim preferential tariff treatment based on a certificate of origin written or electronic[footnoteRef:6] issued by the competent authority for issuing certificates of origin of the exporting party at the request of the exporter. The certificate of origin shall be issued not later than the date of shipment of the goods.  [6: 	 If two or more Parties are ready, they may issue and receive certificates of origin electronically at the time of entry into force of this Additional Protocol, by previous agreement between them. ] 


2. Notwithstanding paragraph 1, a certificate of origin may be issued after the date of shipment of the goods, provided that:
(a) It has not been issued on the date of shipment due to errors, involuntary omissions or any other circumstances that may be considered justified in accordance with the laws of the exporting Party, or 

(b) It is established to the satisfaction of the authority competent to issue certificate of origin that the certificate of origin issued was not accepted at the time of importation. The period of validity should be maintained as indicated on the certificate of origin issued in the first place.

3. For purposes of the issuance of the certificate of origin, the competent authority for issuing certificates of origin will consider the originating status of the goods in the territory of such authority. To that end, it may request any supporting evidence, pay visits to inspect the premises of the exporter or producer or perform any other control considered appropriate. 

4. The certificate of origin shall have a single format as set out in Annex 4.17. Such format may be modified by agreement between the Parties. The certificate of origin must be properly completed in accordance with its instructions.

5. The certificate of origin shall be valid for one year from the date that it was issued. Such certificate of origin may cover the export of one or various goods to the territory of a Party and shall be issued on the date of issuance of the commercial invoice or after it.

6. The names and seals of the competent authorities to issue certificates of origin as well as the record of the names and signatures of the officials accredited for that purpose, shall be notified by each Party.

[bookmark: _Toc494463808]ARTICLE 4.18: Duplicate of Certificate of Origin 

1. In case of theft, loss or destruction of a certificate of origin, the exporter may request in writing to the competent authority for issuing certificates of origin, a duplicate of the original, which will be issued on the basis of the documents in possession of the competent authority for issuing certificates of origin. 

2. The phrase “Duplicate of the certificate of origin N°.................. date of issue …...............” shall be placed in the "comments" field. The validity of that certificate shall be reckoned from the date of issuance of the original certificate of origin. 

[bookmark: _Toc494463809]ARTICLE 4.19: Billing by an Operator in a country non- Party 

1. Goods complying with the provisions of this Chapter retain their originating status, even when they are billed by commercial operators of a non-Party country.

2. The certificate of origin shall indicate in the "comments" field when a good is invoiced by an operator of a non-Party country. In addition, the full name and legal address of the operator of the non-Party country shall be indicated. 

[bookmark: _Toc494463810]ARTICLE 4.20: Errors of Form 

Formal errors on a certificate of origin, such as typos, shall not cause the rejection of the certificate provided the errors do not create doubts on the accuracy f the information contained in that certificate. 
 
[bookmark: _Toc494463811]ARTICLE 4.21: Exceptions 

The certificate of origin shall not be required when: 
(a) The customs value of the imported goods does not exceed U$1,000 (United States dollars) or its equivalent in the currency of the Importing Party, or a higher amount established by the importing Party, unless the importing Party considers that the importation is part of a series of imports carried out or planned with the purpose of evading compliance with the certification requirements set out in Section 4.17, or

(b) Is a good for which the importing Party in accordance with its legislation does not require that the importer submit a certification or information proving the origin. 

[bookmark: _Toc494463812]ARTICLE 4.22: Obligations in Connection with Imports 

1. Except for the provisions in Article 4.23, each Party shall require that the importer claiming preferential tariff treatment in its territory:
(a) Declare on the customs import document required by its legislation, and based on a certificate of origin, that the good qualifies as an originating good; 

(b) Have the certificate of origin in its possession at the time of making the declaration referred to in sub-paragraph (a); 

(c) Is in possession of the documents proving compliance with requirements of Article 4.15.2, when applicable;

(d) Provide the certificate of origin, as well as the documents referred to in sub-paragraph (c), when the customs authority request them and

(e) Present a rectified declaration and pay the applicable customs duty when it has reason to believe that the certificate of origin on which the declaration is based contains inaccurate 	information. The importer shall not be penalized if it voluntarily presents a rectified declaration, before the importing Party begins to exercise its powers of verification and control, in accordance with its laws and the provisions of this Chapter. 

2. If an importer in its territory does not meet some of the applicable requirements in this Chapter, the customs authority of the importing Party may deny the preferential tariff treatment requested.

[bookmark: _Toc494463813]ARTICLE 4.23: Tariffs Return
 
When the importer had not applied for the preferential tariff treatment for the goods imported into its territory, it may, not later than one year after the date of importation, request to the customs authority of the importing Party the refund of customs duties paid in excess, provided the application is accompanied by: 
(a) A written declaration stating that the good qualified as originating; 

(b) The certificate of origin, and 

(c) Any other documentation in connection with the importation of the good that the customs authority requests.

[bookmark: _Toc494463814]ARTICLE 4.24: Obligations in Connection with Exports 

1. Each Party shall provide that:
(a) When an exporter has reason to believe that the certificate of origin contains inaccurate information, it shall communicate in writing to the competent authority for issuing certificates of origin and to the importer about any changes that may affect the accuracy or validity of such certificate, and 

(b) If an exporter submitted a false certificate of origin or information, and based on these, the goods exported to the territory of another Party qualified as originating goods, the exporter shall be subject to sanctions in its territory for contravening legislation. 

2. No Party shall impose penalties on an exporter for providing inaccurate information if it voluntarily notifies this in writing to the competent authority for issuing certificates of origin, before the importing Party begins to exercise its powers of verification and control, in accordance with its laws and the provisions of this Chapter.

[bookmark: _Toc494463815]ARTICLE 4.25: Record Keeping Requirements 

1. The competent authority for issuing certificates of origin shall keep a copy of the certificate of origin for a minimum of five years, from the date of issuance. Such file shall include all the records that provided the basis for the issuance of the certificate of origin.

2. An exporter requesting a certificate of origin in accordance with Section 4.17, shall keep, for a minimum of five years from the date of issuance, all records and documents necessary to prove that the goods was originating.

3. An importer requesting preferential tariff treatment for a good, shall keep for a minimum of five years from the date of importation of the goods, the documents in connection with the importation, including the certificate of origin.

4. The records and documents referred to in paragraphs 1 to 3 may be kept in paper or in electronic form, in accordance with the laws of each Party.

[bookmark: _Toc494463816]ARTICLE 4.26: Inquiries and Procedures for the Verification of Origin 

1. The competent authority for verification of origin of the importing Party, may request information about the origin of the goods to the competent authority for issuing certificates of origin of the exporting Party.

2. The competent authority for verification of origin of the importing Party, may require that the importer provide information in connection with the import of the good for which preferential tariff treatment was requested.

3. For the purposes of determining whether an imported good qualifies as originating, the competent authority for verification of origin of the importing Party may verify the origin of the goods by the following procedures:
(a) Requests for information or written questionnaires to the exporter or producer of the good in the territory of the other Party, through the competent authority for issuing certificates of origin 

(b) Of the Exporting Party, on which the certificates of origin that protect the goods subject to verification must be specifically indicated; 

(c) Verification visits to the premises of the exporter or producer of the good in the territory of the other Party, for the purposes of examining the records and documents referred to in Article 4.25 and of inspecting the facilities and production processes, including the materials used in production, or 

(d) Any other procedure agreed upon by the Parties.

4. For the purposes of this Article, the competent authority for verification of origin of the importing Party shall inform the importer the beginning of the corresponding verification process.

5. For the purposes of this Article, any written communication submitted by the competent authority for verification of origin of the importing Party to the exporter or producer, through the competent authority for issuing certificates of origin of the exporting Party, shall be made by:
(a) Registered mail or other postal service which provides confirmation of reception of the documents or communications, or

(b) Any other means agreed upon by the Parties. 

6. In accordance with paragraph 3, requests for information or written questionnaires must contain:
(a) The name, title and address of the competent authority for verification of origin who is requesting the information; 

(b) The name and address of the exporter or producer to whom the information and documentation is requested; 

(c) The description of the information and documents requested, and

(d) The legal basis for the requests for information or written questionnaires.

7. The exporter or producer who receives a questionnaire or request for information in accordance with paragraph 3 (a), shall duly complete and return the questionnaire or respond to the request for information within 30 days from the date of reception. During that period, the exporter or producer may request an extension in writing to the competent authority for verification of origin of the importing Party, which shall not exceed 30 days. 

8. The competent authority for verification of origin of the importing Party may request, through the competent authority for issuing certificates of origin of the exporting Party, additional information to the exporter or producer, even if it had received the questionnaire or the information requested, referred to in paragraph 3 (a). In this case, the exporter or producer has a period of 30 days to respond to this request, reckoned from the day following the date of notification to the exporter or producer.

9. If the exporter or producer fails to properly complete a questionnaire, to return it, or to provide the requested information within the time limits set in paragraphs 7 and 8, the importing Party may deny preferential tariff treatment to the goods subject to verification by sending the exporter or producer, the importer and the competent authority for issuing certificates of origin of the exporting Party, a determination of origin in which the facts and the legal grounds for the decision are included. 

10. Prior to conducting a verification visit and in accordance with the provisions of paragraph 3 (b), the competent authority for verification of origin of the importing Party shall provide written notice of its intention to conduct the visit of verification in accordance with paragraph 5. The competent authority for the verification of origin of the importing Party shall require, in order to conduct the verification visit, the written consent of the exporter or producer to be visited. 

11. In accordance with the provisions of paragraph 3 (b), the notice of intent of performing the visit for the verification of origin referred to on paragraph 10, shall contain:
(a) The name, title and address of the competent authority for verification of origin of the importing Party issuing the notification; 

(b) The name of the exporter or producer to be visited; 

(c) Date and place of the proposed verification visit;

(d) The purpose and scope of the proposed verification visit, including specific reference to the certificates of origin subject to verification;

(e) The names and titles of the officials performing the verification visit, and 

(f) The legal grounds for the verification visit. 

12. If the exporter or producer of a good does not grant its consent in writing for the verification visit within 30 days reckoned from the date of reception of the notification referred to in paragraph 10, the competent authority for verification of origin of the importing Party shall notify in writing to the exporter or producer and the competent authority for issuing certificates of origin its negative decision, including the facts and legal grounds. 

13. In accordance with paragraph 12, the customs authority of the importing Party may deny preferential tariff treatment to such good by giving written notice of its decision to the importer, including the facts and the legal grounds for such decision.

14. The competent authority for verification of origin of the importing Party shall not issue a negative determination of origin for a good if within 15 days following the date of reception of the notice, and for only once, the producer or the exporter requests the deferment of the proposed verification visit with due justification, for a period not exceeding 30 days reckoned from the date given under paragraph 11 (c), or for a longer period agreed to by the competent authority for verification of the importing Party and the competent authority for issuing certificates of origin of the exporting Party.

15. In accordance with the provisions of paragraph 3 (b), the competent authority for verification of origin of the importing Party shall permit an exporter or producer who is subject to a verification visit to designate two observers to be present during the visit and to only act as such. The fact that there is no designation of observers shall not be reason for the visit to be postponed.

16. The customs authority of the importing Party may deny preferential tariff treatment to a good subject to a verification of origin when, during a verification visit, the exporter or producer of the good does not make available to the competent authority for verification of origin of the importing Party the records and documents referred to in Article 4.25.

17. When the verification visit has been completed, the competent authority for verification of origin of the importing Party shall draw up a record of the visit. The exporter or producer subject to the visit may sign the minutes. If the exporter or the producer refuses to sign, the fact shall be stated on record, without affecting the validity of the procedure.

18. The competent authority for verification of origin of the importing Party shall notify in writing to the competent authority for issuing certificates origin of the exporting Party, within a period not longer than 365 days from the initiation of the verification process of the results of the determination of origin of the goods as well as the factual and legal grounds on which such determination was based; it may include a decision as to the validity or otherwise of the certificate of origin. If such notice is not given, preferential tariff treatment on goods subject to verification cannot be denied.

19. When through a verification of origin process, the competent authority for verification of origin of the importing Party determines that an exporter or a producer has provided more than one false or inconsistent statement or information, in the sense that a good qualifies as originating, the customs administration of the importing Party may suspend the preferential tariff treatment to identical goods exported by that exporter or producer. The customs authority of the importing Party shall grant preferential tariff treatment to the goods once they comply with the provisions of this Chapter. 

[bookmark: _Toc494463817]ARTICLE 4.27: Sanctions 

Each Party shall impose penal, civil or administrative sanctions for violation of its laws and regulations in connection with the provisions of this Chapter.[footnoteRef:7] [7: 	 For greater certainty, in the case of Chile, where an exporter provides false information or documentation, the competent authority for issuing certificates of origin may temporarily suspend the issuance of a new certificate of origin. 

] 


[bookmark: _Toc494463818]ARTICLE 4.28: Confidentiality

1. Where a Party furnishes information to another Party in accordance with this Chapter, and designates it, clearly and specifically, as confidential, the other Party shall maintain the confidentiality of such information in accordance with the provisions of its legislation.

2. The Party providing the information may require from the other Party a written statement to the effect that the information will be kept confidential and will be used only for the purposes specified in the request for information of the other Party.

3. A Party may decline to provide information requested by other party when that party has not acted in accordance with paragraph 1.

2. Each Party shall, in accordance with its law, adopt or maintain procedures by which the confidential information submitted by another Party, including information that if disclosed could harm the competitive position of the person who provides it, be protected from a disclosure that violates the terms of this Article.

[bookmark: _Toc494463819]ARTICLE 4.29: Review and Appeal 

Each Party shall ensure in respect of its administrative acts on matters covered by this Chapter, that producers, exporters or importers in its territory have access to: 
(a) An independent administrative review of the instance or the official who issued such administrative act, in accordance with its laws and 

(b) A judicial review of the administrative acts. 
 
[bookmark: _Toc494463820]ARTICLE 4.30: Committee on Rules of Origin and Procedures in Connection with Origin, Trade Facilitation and Customs Cooperation 

1. The Parties establish a Committee on Rules of Origin and Procedures in Connection with Origin, Trade Facilitation and Customs Cooperation (hereinafter referred to as the "Committee"), composed of representatives of each Party, and with jurisdiction over the provisions of this Chapter and Chapter 5 (Trade Facilitation and Customs Cooperation).

2. The Committee shall have the following functions:
(a) Monitor the implementation and administration of the Chapters cited in paragraph 1; 

(b) Propose to the Free Trade Commission: 
(i) Adjustments and modifications to Annex 4.2 as a result of amendments to the Harmonized System (HS) or the evaluation of an application by a party; 
(ii) Any amendment or interpretation of the provisions of the Chapters listed in paragraph 1, and
(iii) Modifications to the format and instructions of the certificate of origin referred to in Article 4.17;

(c) Resolve any dispute in connection with the tariff classification. If the Committee does not reach a decision, it may make appropriate consultations to the World Customs Organization whose recommendation will be considered by the Parties. 

(d) Address any other matter in connection with the Chapters cited in paragraph 1.

3. Unless the Parties agree otherwise, the Committee shall meet once a year, on the date and an agenda previously agreed by the Parties. The Parties shall determine those cases in which extraordinary meetings may be conducted.

4. Meetings may be conducted through any means agreed upon by the Parties. When they are face-to-face, they shall be held alternately in the territory of each Party and the host Party shall organize the meeting.

[bookmark: _Toc494463821]ARTICLE 4.31: Short Supply Committee 

The Parties shall establish a Committee on Short Supply (CEA in Spanish, hereinafter referred to as "CSS"), which shall operate in accordance with the provisions in Annex 4.31. 

[bookmark: _Toc494463822]ARTICLE 4.32: CSS Criteria 

1. Any party may request a waiver for the use of materials non- originating under chapters 50 through 60 of the Harmonized System (HS) used in the production of goods falling within Chapter 50 through 63 of the Harmonized System (HS), whose use is required by the rule of origin set out in Annex 4.2 for such good, and which are not available in normal commercial terms because one of the following shortage cases arises: absolute, for volume and conditions for timely delivery in the territory of the Parties.

2. For the purposes of paragraph 1, the CSS shall execute the procedure in Annex 4.31. In the case there is supply of the material requested in the territory of the Parties, representatives of the CSS shall ensure the requesting Party that the shortage of supply cases are not configured: absolute, for volume and conditions for timely delivery for such material, in accordance with the information provided in the investigation and the procedure provided in Annex 4.31.

3. If the requesting party does not receive a response within the time-frame under Annex 4.31 or there is no supply of the material requested, it shall be understood that there is a shortage of supply in the territory of the Parties. The supply of the material shall start from the date of the entry into force of the decision rendered by the CSS in accordance with the procedure provided in Annex 4.31. 


[bookmark: _Toc494463823]ANNEX 4.17:  CERTIFICATE OF ORIGIN AND INSTRUCTIONS FOR ITS COMPLETION 

[bookmark: _Toc494463824]CERTIFICATE OF ORIGIN
	PACIFIC ALLIANCE
Certificate No. ........... 
1. Country of export: 
2. Country of import: 
3. Name and address of exporter: 
Phone: 
Fax or email: 
[bookmark: _Hlk494104727]Taxpayer Identification No.: 
4. Name and address of manufacturer: 
Phone: 
Fax or email: 
Taxpayer Identification No.: 
5. Name and address of the importer: 
Phone: 
Fax or email: 
Taxpayer Identification No.: 
6. Item number 
7. Tariff classification 
8. Description of good(s) 
9. Origin criterion
10. Commercial Invoice(s) no.(s)
11. Quantity and unit of measurement 
12. Comments: 
13. Declaration by the exporter 


		I, the undersigned, hereby state under oath that the information recorded in this certificate of origin is correct and true and that the goods comply with the provisions of Chapter 4 established in the Additional Protocol to the Framework Agreement of the Pacific Alliance.
I hereby undertake to keep the documents necessary to substantiate the contents of this certificate, in accordance with Article 4.25 of said Additional Protocol, and to present them, if requested, as well as to notify in writing the competent authority or entities qualified to issue certificates of origin and the importer, of any change which may affect the accuracy or validity of this certificate.
This statement consists of ......... pages, including all annexes.
Name							Signature
Date:		DD/MM/YY
		..../...../.....

	14. Certification of authority qualified to issue certificates of origin:
I, the undersigned, certify the veracity of this statement
Name							Signature
Date:		DD/MM/YY				Seal
		..../...../.....





PACIFIC ALLIANCE
INSTRUCTIONS FOR COMPLETION OF THE CERTIFICATE OF ORIGIN

(It is not necessary to reproduce the instructions for completion of the certificate of origin) 

For the purposes of requesting the applicable favourable tariff treatment, this document must be completed in a legible format by the manufacturer or exporter of the good or their appointed representative, and must be issued by the authority qualified to issue certificates of origin which may delegate said function to qualified entities. It must be filled in by typing or handwriting in block letters. Any erasure, deletion or alteration will invalidate the document.

For the purposes of completing this certificate of origin: 
Certificate No.: refers to a consecutive serial number assigned by the competent authority or the entity qualified to issue certificates of origin. This field must only be completed by said authority or entity. 
Taxpayer Identification No.: 
For Chile, this refers to the Rol Único Tributario (RUT);
For Colombia, this refers to the Registro Único Tributario (RUT);
For Mexico, this refers to the Registro Federal de Contribuyentes (RFC), and 
For Peru, this refers to the Registro Único de Contribuyentes (RUC) number or any other document authorised for the purpose of carrying out tax or customs operations in accordance with national legislation. 

Field 1: 	Give the name of the exporting country from which the good originates.

Field 2: 	Give the name of the country importing the good.

Field 3: 	Give the full or company name, address (including city and country), telephone number, fax or email and Taxpayer Identification No. of the exporter. 

Field 4:	Give the full or business name, address (including city and country), telephone number, fax or email and Taxpayer Identification No. of the manufacturer.

If this certificate covers goods produced by more than one manufacturer, write "VARIOS" [several] and attach a list of manufacturers, including the full or business name, address (including city and country), telephone number, fax or email and Taxpayer Identification No., making direct reference to the good described in Field 8. Should you want the information in this Field to remain confidential, this may be indicated in the following manner: "DISPONIBLE A SOLICITUD DE LA AUTORIDAD COMPETENTE" [Available on request by the competent authority]. If the manufacturer and exporter are the same person, indicate the word "MISMO" [same].

Field 5:	Give the full or company name, address (including city and country), telephone number, fax or email and Taxpayer Identification No. of the importer. 

Field 6: 	Give the good's item number consecutively; this field must only be used to list the goods covered by this certificate (1, 2, 3, etc.). Should more space be required, additional pages may be attached.

Field 7: For each good described in Field 8, give the six digits corresponding to the tariff classification used in the Harmonised System (HS). 

Field 8: Provide a full description of each good. The description should be sufficiently detailed so as to reflect the description given in the invoice, as well as the description referring to it in the Harmonised System (HS). 

Field 9: For each good described in Field 8, give the relevant origin criterion (A, B or C). The origin rules can be found in Chapter 4 and in Annex 4.2 of the Additional Protocol to the Framework  Agreement of the Pacific Alliance. 
		Criteria of origin:
A: The good was procured and manufactured entirely within the territory of one or more Parties, in accordance with Article 4.2 (a). 

B: The good was manufactured entirely within the territory of one or more Parties, from materials qualifying as originating from the territory(ies) of the Party(ies), in accordance with Article 4.2 (b). 

C: The good was manufactured within the territory of one or more Parties, from materials not originating from the territory(ies) of the Party(ies), in accordance with Article 4.2 (c). 

Field 10: For each good described in Field 8, give the invoice number. If the good is invoiced by a non-Party state and the commercial invoice is not available, this must be indicated in this field by giving the commercial invoice number issued by the exporting Party.

Field 11: Give the quantity and unit of measurement.

Field 12: This field must be completed if a remark and/ or clarification is deemed necessary, in addition to the following:

The invoicing of goods by an operator in a country that is not a Party to the Additional Protocol for the Framework Agreement for the Pacific Alliance, giving its full or business name and address (including city and country). 

If, for the determination of origin of the good in question, any of the following provisions was used, write: "DMI" (De Minimis), "MAI" (intermediate materials), "JOS" (sets or assortments) and "ACU" (accumulation).
Where the good is subject to a regional value content requirement, write (CN) if the calculating method used was the Net Cost method or (FOB) if the calculating method used was FOB. 

When the certificate of origin is issued in accordance with Article 4.17.2 (a) this should be indicated as "Emitido a Posteriori" [Issued retrospectively], and when it is issued in accordance with Article 4.17.2 (b) this should be indicated as "Reemplaza Certificado de Origen No. ..……" [Replacing Certificate of Origin No. ..........].

Field 13: This field must be signed and dated by the exporter or its appointed representative. The date must be that on which the certificate was completed and signed. If an appointed representative is the person completing and signing this certificate, the responsibility for the information recorded therein shall remain that of the exporter. The date must be that on which the certificate was completed and signed.

Field 14: This Field must be completed, signed and dated by the authority qualified to issue certificates of origin.





[bookmark: _Toc494463826]ANNEX 4.31 

CSS Members 
1. The CSS shall be composed of a government official from each Party, as established in Appendix 2.

Functions of the CSS
2. The CSS shall evaluate the unavailability of a material, required by any of the Parties on the basis of a request by one or more manufacturers, in normal trade conditions, because it fits in with any of the following supply shortage types: absolute, due to volume and due to timely delivery terms in the territory of the Parties.

3. The CSS shall monitor the implementation and administration of this Annex and, if deemed necessary, will propose to the Free Trade Commission the modifications it considers appropriate for its application.

Types of waivers and required information 

For new materials

4. It refers to materials not covered by current waivers, for which the process established in this Annex shall be applied.

	For amount increase

5. 12 months after a waiver is granted, an increase in the approved amount can be applied for, if the waiver has been awarded by amount, provided that the CSS representative from the applicant Party requests that the other Parties authorise a specific amount.

Procedure

	Start of procedure

6. For the purposes of Article 4.32, the CSS representative from the applicant Party must email a request for a waiver to the other CSS representatives. The request must be sent on the same day to all the CSS representatives and be accompanied by the technical table in Appendix 1 of this Annex, completed correctly according to the type of material. In addition, if the applicant Party considers it relevant, it can submit additional documentation to substantiate its request as well as samples of the requested material. 

7. It is the responsibility of the other representatives of CSS to hold consultations with their respective private sectors, according to their internal mechanisms.

8. The CSS shall be endowed with the ability to make decisions relevant to the process such as specifying the place, date, means through which meetings are held, the format of its decision, among others.

Decision of the CSS

9. Each CSS representative receiving a request for waiver of the nature described in paragraph 6 must respond to it within 15 days of receipt.

10. If one or more CSS representatives respond saying that there is a supply of the requested material in their territory according to the specifications laid out in the technical table in Appendix 1, the CSS shall begin an investigation to determine whether said material is available under the terms specified in the request for waiver.

11. [bookmark: _Hlk494207387]The CSS shall have a period of seven days starting from the date given in paragraph 9 to complete its investigation. The CSS must approve its decision within three days of this period ending.

12. If the CSS representatives respond saying that there is no supply of the requested material in their respective territories or do not respond to the request within the timeframe set down in paragraph 9, this shall be interpreted as a sign that there is a shortage in the Parties' territory and the CSS must approve its decision within three days of this period ending.

13. It shall fall upon the CSS representative from the applicant Party to put together the decision and circulate it by email to the other CSS representatives for their approval, in accordance with paragraphs 11 and 12. 

14. Once the decision is approved, the CSS representative from the applicant Party shall send it to the other CSS members to sign. The CSS representatives shall have a five day period in which to sign the decision.

15.	It shall fall upon each CSS representative to make public the decision in which a waiver is awarded[footnoteRef:8]. To that end, the CSS representatives shall have a five day period following the time they receive the decision signed by the CSS. [8: 	For Mexico, it will fall upon the CSS representative to publish the decision in the Official Journal 
of the Federation.
] 

16.	The decision will enter into force on the day that the last Party makes it public in its territory within the period laid out in paragraph 15.

17.	The CSS shall make its decisions through consensus.

18.	Bearing in mind the provisions of paragraph 2, the definitions of shortage are as follows:

(a) Absolute shortage
Where none of the Parties has production capacity for the requested materials. This waiver shall be granted without a specified amount and shall be applicable to all Parties. 

(b) Volume shortage 
Where each of the Parties has held consultations with regards to the requested amounts and reports not having enough volume to supply the requested material. This waiver can be awarded without specified amounts or by means of specified amounts, depending on the request, in accordance with Appendix 1. 

(c) Shortage due to timely delivery terms
Where the agreed terms for delivery of materials between the client and the supplier are not met, or when the supplier cannot make the delivery in the required time period. The client's request must meet commercially acceptable times for delivery, i.e. 45 days. This waiver can be awarded without specified amounts or by means of specified amounts, depending on the request, in accordance with Appendix 1. 

19.	If the CSS agrees that the waiver should be awarded for a specific amount, the initial amount shall be given in accordance with the request, which must be accompanied by the technical table in Appendix 1 of this Annex. Automatic extension shall not be awarded if the waiver is not used within the validity period established in paragraph 26.

20.	The CSS shall communicate its opinion by email to the Free Trade Commission the day following that on which it is made public.

21.	If the CSS does not approve its decision within the time period mentioned in paragraphs 11 and 12, owing to the lack of consensus on the matter in question, such circumstances shall be placed on record and the investigation shall be considered concluded.

22.	The case shall be referred to the Free Trade Commission the day following the conclusion of the investigation, according to the provisions of paragraph 21. The Free Trade Commission shall convene from the third day onwards after referral of the case. It shall fall upon the CSS representative from the applicant Party to refer the matter to the Free Trade Commission by email and also including the other CSS representatives.

23.	The Free Trade Commission must meet within the seven day period following the date on which the matter was referred to it by the CSS and must make its decision within the 15 day period following that date[footnoteRef:9]. [9: 	Where the Free Trade Commission adopts a decision which leads to the award of a waiver, the CSS must announce an opinion in accordance with said decision and the procedure laid out in paragraphs 13 and 16 of this Annex. 
] 


24.	If the applicant Party does not participate in the meeting of the Free Trade Commission or the decision-making process, it shall be assumed that it has withdrawn its request.

25.	Notwithstanding the provisions of Article 16.1 (Free Trade Commission), for the purposes of paragraph 23, the Free Trade Commission can hold a session with at least one half plus one of its members, and shall make its decision by consensus of those present. It shall be assumed that the applicant Parties that do not attend the meeting concur with the consensus of the members which participated and reached said decision.

26.	The waiver will be valid for a period of two years from the date it comes into force, with automatic extension for the same period available except if any of the Parties requests the withdrawal of any of its materials, owing to the shortage of said material. The request for withdrawal can be submitted 12 months after the waiver is applied and at least three months before the waiver expires. To this end, the process that led to its being awarded shall be applied.

Exchange of information

27.	For waivers awarded with a specified amount, the Parties shall exchange information on a yearly basis with regards to its use.

General provisions

28.	The CSS representatives must maintain a copy of the opinion for a minimum period of five years starting from the date on which it was published, as well as the antecedents which served as the basis for its issue.

29.	The CSS shall at all times maintain confidentiality of information identified as such that it may receive.

30.	For the purposes of this Annex, the mechanisms of verification and certification of Chapter 4 are included.

31.	The CSS shall carry out an evaluation of its performance and the application of the provisions of this Annex and, when required, shall be able to propose to the Free Trade Commission such amendments as it deems necessary to improve its operations. This evaluation shall take place one year after the entry into force of this Additional Protocol, and, following that, upon request by one of the Parties.


[bookmark: _Toc494463827]APPENDIX 1: MATERIALS REQUESTED FOR WAIVER

COUNTRY MAKING THE REQUEST: 
COMPANY(S): 
TYPE OF WAIVER: 

Material(s) - Tariff sub-heading
Material or Materials Description 
Title (Dx) - It is the weight in gr of 10000mt of the yarn requested
No. of Filaments- The amount of filaments of the yarn 
No. of Twists per M2- No. of twists of the yarn
Weight in g/ kg per M2 
Dimensions per roll- Width and/ or length (linear meters)
No. Strands- No. of strands in the yarn
Composition and type- Yarn material requested (nylon, polyester, cotton, etc.); Type of Material (nylon 6, nylon 6.6, polyester, PBT, etc.) 
Presentation- Skein, reel, etc.
Finish- Unbleached, bleached, dyed, printed, coated (substance), embossed, smooth, textured, twisted, folded, etc.
Weaving- System or model for interweaving yearn warp and weft.
Luster - Glossy, semi-matt, matt, ultramatt, etc.
Cross Section- Round, sawn, etc. 
Quantity net kg - Request amount. In the case of not requesting a specific amount, indicate “unlimited” 
[bookmark: __DdeLink__4051_483257395]Export Tariff Classification- It may be indicated in chapters, headings, sub-headings. In case that no specific amount is requested, this column does not need to be completed
Estimated volumes of export goods (measure unit)- In case that no specific amount is requested, this column does not need to be completed

Note: The technical table of this Appendix shall be completed according to the type of material 


[bookmark: _Toc494463828]APPENDIX 2: CSS REPRESENTATIVES

1. The CSS shall consist of the following officials of each Party, or of their designees:
(a) In the case of Chile, the Jefe del Departamento de Acceso a Mercados de la Dirección General de Relaciones Económicas (Head of the Department of Public Markets of the Directorate General of International Economic Relations) of the Ministry of Foreign Affairs of Chile, or its successor; 

(b) In the case of Colombia, the Director de Integración Económica (Director of Economic Integration) of the Ministry of Commerce, Industry and Tourism, or its successor; 

(c) In the case of Mexico, the Director General de Comercio Internacional de Bienes (Director General of International Trade in Goods) of the Department of Economy, or its successor, and

(d) In the case of Peru, the Director Nacional de Integración y Negociaciones Comerciales Internacionales (National Director of Integration and International Trade Negotiations), Ministry of Commerce, Foreign Trade and Tourism, or its successor.

2. It is the responsibility of each Party to maintain this Appendix updated. To this end, each Party shall notify in writing of any changes to the information in paragraph 1. 


	CERTIFICATE OF ORIGIN
PACIFIC ALLIANCE
Certificate No.: ............

	1. Exporting country:
	2. Importing country

	3. Name and address of exporter:

Telephone: Fax or email:

Taxpayer Identification No.: 
	4. Name and address of manufacturer:

Telephone: Fax or email:

Taxpayer Identification No.: 

	6. Item no.
	7. Customs classification
	8. Description of good(s)
	9. Criterion of origin
	10. Commercial invoice no.(s)
	11. Quantity and unit of measure

	




	
	
	
	
	

	12. Remarks:


	13. Exporter’s declaration: 
I, the undersigned, hereby state under oath that the information recorded in this certificate of origin is correct and true and that the goods comply with the provisions of Chapter 4 established in the Additional Protocol to the Framework Agreement of the Pacific Alliance.
I hereby undertake to keep the documents necessary to substantiate the contents of this certificate, in accordance with Article 4.25 of said Additional Protocol, and to present them, if requested, as well as to notify in writing the competent authority or entities qualified to issue certificates of origin and the importer, of any change which may affect the accuracy or validity of this certificate.
This statement consists of ......... pages, including all annexes.
Name							Signature
Date:		DD/MM/YY
		..../...../.....

	14. Certification of authority qualified to issue certificates of origin:
I, the undersigned, certify the veracity of this statement
Name							Signature
Date:		DD/MM/YY				Seal
		..../...../.....







[bookmark: _Toc393717825][bookmark: _Toc494463829][bookmark: _Toc393717826]APPENDIX 1: MATERIALS BEING SUBMITTED FOR WAIVER

COUNTRY MAKING REQUEST:
COMPANY (IES):
TYPE OF WAIVER:
	Material(s)
Tariff
Subcategory
	Description
of material(s)
	Title (Dx)
	No. fibres
	No. twists per m²
	Weight in gr/kg per m²
	Dimensions per roll
	No. plies
	Composition and type
	Presenta-tion
	Finishing
	Ligament
	Lustre
	Cross section
	Net quantity kg
	Export tariff classification
	Estimated export volumes of goods (unit of measurement)

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	Weight in g. per 10,000 m of requested thread
	No. of fibres in thread
	No. of twists in thread
	
	Width and/ or length (m)
	No. plies in thread
	Requested thread (nylon, polyester, cotton etc.): Type of material (nylon 6, nylon 6.6, polyester, PBT etc.)
	Spool, ball etc.
	Raw, bleached, dyed, stamped, covered (substance), embossed, smooth, textured, twisted, bent, etc.
	System or model to cross-stitch yarns of warp or weft
	Gloss, semi-matte, matte etc.
	Round, serrated etc.
	Amount to be requested. If no specific amount requested, write "unlimited".
	Can be expressed in terms of levels, headings and subheadings. If no specific amount requested, there is no need to complete this column.
	If no specific amount requested, there is no need to complete this column.


Note: the technical table in this Appendix must be completed according to the type of material.


[bookmark: _Toc393717827][bookmark: _Toc494463830][bookmark: _Toc393717828]APPENDIX 2: CSS REPRESENTATIVES

1. The CSS shall be composed of the following government officials of each Party, or by the persons appointed by said officials:
(a) In the case of Chile, the Head of the Department of Market Access of the General Directorate for International Economic Relations of the Ministry of Foreign Relations of Chile or his/her successor;

(b) In the case of Colombia, the Director of Economic Integration of the Ministry of Trade, Industry and Tourism or his/her successor;

(c) In the case of Mexico, the Director General for Foreign Trade of Goods of the Secretariat of Economy or his/her successor; and

(d) In the case of Peru, the National Director for Integration and International Trade Negotiations of the Ministry of Foreign Trade and Tourism or his/her successor.

2. It shall be the responsibility of each Party to ensure this Appendix is kept up to date. To that end, the Parties shall make notification in writing of any change to the information contained in paragraph 1.


b. 


[bookmark: _Toc494463831]CHAPTER 5:  TRADE FACILITATION AND CUSTOMS COOPERATION 

[bookmark: _Toc494463832]ARTICLE 5.1: Definitions 

For the purposes of this Chapter: 
Customs administration means: 
(a) In the case of Chile, the Servicio Nacional de Aduanas (National Customs Service), or its successor; 

(b) In the case of Colombia, the Dirección de Impuestos y Aduanas Nacionales DIAN (National Directorate of Customs and Taxes) or its successor; 
	
(c) In the case of Mexico, the Secretaría de Hacienda y Crédito Público (Department of Finance and Public Credit), or its successor, and

(d) In the case of Peru, the Superintendencia Nacional de Aduanas y de Administración Tributaria- SUNAT (the National Superintendence of Customs and Tax Administration) or its successor;

Information means data information, documents, reports or other communications in any format, including electronic, as well as certified or authenticated copies of such information; 

Customs legislation means legal and administrative provisions, for which the implementation is responsibility of customs administrations in the territory of each Party, regulating the procedure for imports, exports, transit of goods or any other customs procedure, including prohibition, restriction and control measures; 

Operations in breach of customs legislation means any violation or attempted violation of the customs legislation of each Party; 

Requested party means the customs administration from which cooperation or assistance in customs matters is requested, and 

Requesting party means the customs administration seeking cooperation or assistance in customs matters. 

[bookmark: _Toc494463833]ARTICLE 5.2: Confidentiality 

1. Where a Party furnishes information to another Party in accordance with this Chapter and indicates, clearly and specifically, that it is to be treated as confidential, such other Party shall maintain the confidentiality of that information in accordance with the provisions of their legislation.

2. The Party providing the information may require from the other Party a written declaration to the effect that the information provided shall be kept confidential and shall be used only for the purposes specified in the information request of the other Party. 

3. A Party may decline to provide information requested by another Party when such a Party has not acted in accordance with paragraph 1.

4. Each Party shall, in accordance with its legislation, adopt or maintain procedures through which the confidential information submitted by other Party, including information whose disclosure could harm the competitive position of the person who provides such information, is protected from a disclosure that violates the terms of this Article. 

[bookmark: _Toc494463834]Section A: Trade Facilitation 

[bookmark: _Toc494463835]ARTICLE 5.3: Publication 

1. Each Party shall publish, including on the Internet, its customs laws.

2. Each Party shall designate or maintain one or more inquiry points to address inquiries from people interested in customs matters, and shall make available on Internet information easily accessible for making such inquiries.

3. To the extent possible, each Party shall publish in advance any regulations of general application governing customs matters that the Party intends to adopt, and shall provide the interested persons an opportunity to provide comments prior to its adoption.

[bookmark: _Toc494463836]ARTICLE 5.4: Clearance of Goods 

1. Each Party shall adopt or maintain simplified customs procedures for the efficient clearance of goods, in order to facilitate trade between Parties.

2. In accordance with paragraph 1, each Party shall adopt or maintain procedures that:
(a) Provide that the clearance of goods be made within a period not greater than the time required to ensure compliance with customs legislation, and, to the extent possible, that the goods are released within 48 hours of arrival; 

(b) Permit, to the extent possible, that the goods be released at the point of entry, without temporary transfer to warehouses or other facilities, and 

(c) Allow importers, in accordance with its legislation, to withdraw the goods from customs prior to and without prejudice of the final determination by its customs authority of the tariffs, taxes and charges that are applicable.[footnoteRef:10]1 [10: 	A Party may require an importer to provide sufficient guarantee in the form of a surety, a deposit, or some other appropriate instrument, covering the ultimate payment of the customs duties, taxes, and charges in connection with the importation of goods. 	] 


3. Each Party shall ensure, insofar as possible, that its competent authorities involved in border control or goods export and import, cooperate to facilitate trade by coordinating the requirements of information and documents, establishing a single location and time for physical and documentary verification, among other tasks.

4. The Parties shall establish mechanisms for consultation with the commercial and business community to promote greater cooperation between them.

[bookmark: _Toc494463837]ARTICLE 5.5: Automation 

Each Party shall endeavor to use information technology that expedites the procedures for the clearance of goods. When deciding on the information technology to be used for this purpose, each Party: 
(a) Shall endeavor to use international standards; 

(b) Shall make electronic systems accessible to customs users; 

(c) Shall provide for the electronic submission and processing of information and data before the arrival of shipment, in order to enable the clearance of goods upon arrival;

(d) Shall employ electronic or automated systems for risk analysis and management;

(e) Shall work on the interoperability of electronic systems in order to facilitate the exchange of international trade data, and 

(f) Shall work towards developing a set of common data elements and processes in accordance with the Customs Data Model of the World Customs Organization (hereinafter 	referred to as “WCO”) and related WCO recommendations and guidelines. 

[bookmark: _Toc494463838]ARTICLE 5.6: Risk Administration or Management 

1. Each Party shall adopt or maintain risk administration or management systems in order to enable its customs authority to focus its inspection activities on high risk goods and to simplify the clearance and movement of low risk goods, respecting the confidential nature of the information obtained through such activities. 

2. When applying risk administration or management, each Party shall inspect the imported goods on the basis of appropriate selectivity criteria with the help of non-intrusive inspection instruments, in order to reduce the physical inspection of all goods entering its territory.

3. The Parties shall adopt cooperation programs in order to strengthen the risk administration or management system that are based on best practices established between them.

[bookmark: _Toc494463839]ARTICLE 5.7:  Express Shipments

Each Party shall adopt or maintain expedited customs procedures for express shipments, while, at the same time, allowing for an appropriate control and selection of goods. Such procedures shall: 
(a) Provide a separate and expedited customs procedure; 

(b) Provide for the submission and processing of the necessary information, under its law, for goods clearance before its arrival; 

(c) Allow the submission of a single manifest covering all goods contained in a shipment transported by express service, as far as possible, through electronic means; 

(d) Provide, to the extent possible, for clearance of certain goods with a minimum of documentation;

(e) Provide, under normal circumstances, for clearance of express shipments within six hours 	after submission of the necessary customs documents, provided that the shipment has arrived; and

(f) Provide that, under normal circumstances, there shall not be customs duties imposed on express shipments, up to the amount determined under the law of each of the Parties.[footnoteRef:11] [11: 	 Notwithstanding sub-paragraph (f), a Party may impose duties and require formal documents for the entry of restricted goods. ] 


[bookmark: _Toc494463840]ARTICLE 5.8: Authorized Economic Operator

1. The customs administrations of the Parties shall promote the implementation and strengthening of the Authorized Economic Operator programs (hereinafter referred to as “AEO”) in accordance with the WTO Framework of Standards to Secure and Facilitate Global Trade (hereinafter referred to as "Regulatory Framework SAFE”).

2. The customs administrations of the Parties shall promote and work in the signing of mutual recognition agreements (hereinafter referred to as “MRA”) on AEO programs of the Parties. 

3. For the purposes of this Article, the Parties establish Annex 5.8.

[bookmark: _Toc494463841]ARTICLE 5.9: Single Window for Foreign Trade 

The Parties shall implement and promote its Single Windows for Foreign Trade (hereinafter referred to as "Single Windows") to expedite and improve trade, and shall ensure the interoperability between them in order to exchange information to expedite trade and allow the Parties, inter alia, to verify the information on the foreign trade operations carried out. For this purpose, the Parties establish Annex 5.9.

[bookmark: _Toc494463842]ARTICLE 5.10: Review and Appeal 

Each Party shall ensure in respect of administrative acts in customs matters that any person subject to such acts on its territory have access to: 
(a) An independent administrative review of the instance or official who has issued the administrative act in accordance with its legislation, and 

(b) A judicial review of such administrative acts. 

[bookmark: _Toc494463843]ARTICLE 5.11: Sanctions 

Each Party shall adopt or maintain measures that allow the imposition of civil or administrative sanctions and, where appropriate, criminal sanctions for the violation of its laws and regulations relating to entry, exit or transit of goods, including, among others, those governing tariff classification, customs valuation, rules of origin and preferential tariff treatment applications under this Additional Protocol. 

[bookmark: _Toc494463844]ARTICLE 5.12: Advance Rulings 

1. Each Party shall issue in writing, prior to the importation of goods into its territory, an advance ruling at the written request of an importer in its territory, or an exporter or producer[footnoteRef:12] in the territory of another Party in respect of: [12: 	 An importer, exporter or producer may request an advance ruling through a duly authorized representative in accordance with the law of the Party to whom such resolution is requested.] 

(a) Tariff classification; 

(b) Whether a good qualifies as originating in accordance with Chapter 4 (Rules of Origin and Procedures in Connection with Origin); 

(c) Application of customs valuation criteria, under the Agreement on Customs Valuation, and[footnoteRef:13]4 [13: 	 The customs authority shall render a decision only on the valuation method to be applied for determining the customs value under the provisions of the Agreement on Customs Valuation; this means that the decision will not determine the amount to be declared for customs valuation concept.] 


(d) Other matters as the Parties may agree.

2. Each Party shall adopt or maintain procedures for issuing advance rulings that include:
(a) Information reasonably required in order to process the application; 

(b) The power of the authority to request additional information from the applicant during assessment of the application, and 

(c) The duty of the authority to issue a complete, founded and justified advance ruling;

3. Each Party shall issue an advance ruling within the term provided by its law, which may not exceed 150 days from the date that the applicant has submitted all the information required by the Party, including, if the party so requests, a sample of the goods for which the applicant is requesting an advance ruling. In issuing an advance ruling, the Party will consider the facts and circumstances that the applicant has submitted.

4. Advance rulings shall come into effect from the date of issuance, or such later date specified in the decision and shall remain valid for at least three years, provided that the facts or circumstances on which the decision is based have not changed.

5. The advance ruling may be modified or revoked, automatically or at request of the holder, as appropriate, in the following cases: 
(a) When the advance ruling is based on an error; 

(b) When the circumstances or facts supporting the advance ruling change;

(c) To comply with an administrative or judicial decision, or adjust to a change in the law of the Party that issued the advance ruling. 

6. The party issuing the advance ruling may modify or revoke it and shall notify the applicant of the measure adopted. 

7. The modification or revocation of an advance ruling shall not be applied with retroactive effect, except in the case that the person to whom it has been issued had submitted incorrect or false information. 

8. A Party may refuse to issue an advance ruling if the facts and circumstances which form the basis of the advance ruling are under review in administrative or judicial proceedings. In such cases, the Party shall notify the applicant in writing, stating the reasons in fact and in law on which the decision is based.

9. Subject to confidentiality requirements provided in its legislation, each Party shall make its advance rulings available to the public, including on Internet.

10. If an applicant provides false information or omit relevant facts or circumstances, in connection with the advance ruling, or fails to act in accordance with the terms and conditions of such ruling, the Party issuing the ruling may apply appropriate measures, including civil, criminal, and administrative actions, monetary penalties, or other sanctions. 

[bookmark: _Toc494463845]Section B: Cooperation and Mutual Assistance in Customs Matters 

[bookmark: _Toc494463846]ARTICLE 5.13: Scope 

1. The provisions of this Section shall apply only to the cooperation and mutual assistance in customs matters between the Parties.

2. The Parties, through their customs administrations should provide cooperation and mutual assistance to each other in order to ensure proper implementation of customs legislation, facilitation of customs procedures, and prevention, investigation and punishment of operations in breach of customs legislation.

3. Technical cooperation includes the exchange of information, legislation, best practices in customs matters, as well as the exchange of experiences, training and any kind of technical support or material suitable for strengthening the customs management of the Parties.

4. Mutual assistance includes the exchange of information and other provisions under this Section, aimed at the prevention, investigation and punishment of operations in breach of customs legislation.

5. The information provided shall be used solely for the purposes set out in this Section, including the cases where it is required under administrative, judicial or investigative processes. The information may also be used for other purposes or by other authorities, only if the requested party expressly authorizes it in writing

6. The assistance for the recovery of duties, taxes or fines is not covered by this Section.

7. The Parties shall cooperate to strengthen the capacity of each customs administration to enforce its regulations governing importations. In addition, the customs administrations shall establish and maintain other channels of communication in order to facilitate the secure and rapid exchange of information and improve the coordination in connection with matters in this Section

[bookmark: _Toc494463847]ARTICLE 5.14: Customs Cooperation 
 
1. Customs administrations recognize that customs cooperation between them is essential to facilitate trade. To this end, they will cooperate to achieve the enforcement of their respective customs laws, as well as the provisions related to compliance in this Chapter.

2. A customs administration shall provide to the other customs administrations technical assistance and advice in order to improve the implementation of customs valuation and risk management standards, facilitate the implementation of standards of international supply chains, simplify and expedite customs procedures for the timely and efficient clearance of goods,  increase the technical skills of staff and improve the use of technologies that may lead to better compliance with the laws or regulations of a Party governing the entry of goods into its territory.

3. The Parties, in accordance with its laws and subject to the available resources will promote and facilitate cooperation and assistance between their respective customs administrations in order to ensure the application of customs legislation, and in particular to:
(a) Organize joint training programs on issues related to the trade facilitation and customs matters specific of this Chapter; 

(b) Contribute to the collection and exchange of statistics related to import and export of goods,	the harmonization of documentation used in trade and the standardization of data; 

(c) Prevent operations in breach of customs legislation, and

(d) Promote mutual understanding of the laws, procedures, and best practices of each of the Parties.

4. The customs authorities shall cooperate in:
(a) The training, among others, for the development of specialized skills in their customs officials;

(b) The exchange of technical information related to customs legislation procedures and new technologies applied by the Parties;

(c) The harmonization of laboratory methods in customs and the exchange of information and personnel between customs laboratories; 

(d) The fields of research, development and testing of new customs procedures;


(e) The development of effective mechanisms for communication with foreign trade operators and the academia;

(f) Any difference related to the tariff classification of goods, and

(g) The development of initiatives in mutually agreed areas.

[bookmark: _Toc494463848]ARTICLE 5.15: Mutual Assistance 

1. The customs authorities shall assist each other in their areas of competence, in the manner and under the conditions provided for in this Section, in order to ensure the correct application of customs legislation, particularly for the prevention of, investigation of and combat against operations in breach of that legislation. 

2. Where the customs administration of a Party has reasonable suspicions of an operation in breach of customs legislation related to any regime or customs destination in its territory, it may request the customs administration of other Party to provide information on that operation. In addition, it may require that the requested Party adopt, within the framework of its legislation and regulations, the necessary measures to ensure special monitoring over:
(a) The determination of the customs duties of goods, and in particular, information on the determination of the customs value; 

(b) Means of transport and destination of the transported goods, with indication of references to identify the goods; 

(c) The controls performed on goods in transit to the territory of one of the Parties from a third country, or

(d) The operations carried out by importers and/ or exporters.

[bookmark: _Toc494463849]ARTICLE 5.16: Form and Contents of the Requests for Mutual Assistance 

1. Requests for mutual assistance provided for in this Section shall be submitted directly to the requested Party by the requesting party in writing or by electronic means, including the necessary documentation. The requested party may request written confirmation of the requests received by electronic means.

2. In urgent cases, requests may also be made verbally, and shall be confirmed in writing within a period not exceeding three working days following the request. Otherwise, the implementation of such requests may be suspended.

3. Requests made pursuant to this Article shall include, at least, the following:
(a) The identification of the requesting party, the name, signature and title of the officer making the request; 

(b) The identification of the requested party, the name and title of the officer to whom the request is addressed; 

(c) The purpose and reason for the request;

(d) A brief description of the facts that are the subject to investigation and of the inquiries already carried out, should it be appropriate;

(e) The legal elements and the nature of the customs procedure in question; 

(f) The names, addresses, identification document or any other known and relevant information of the  persons related to the facts that constitutes the subject matter of the request, and 

(g) All the necessary information available to identify the goods, means of transport or the customs declaration in connection with the request. 

4. The information referred to in this Section shall be communicated to the officers who were specially appointed for this purpose by each customs administration. To this end, each Party shall provide a list of officers appointed to the customs administrations of the other Parties.

5. The requesting party shall be able to provide the same assistance requested, if it were required.

6. If a request does not meet the requirements of paragraph 3, the requested party may ask for correction or completion. Meanwhile, control or protective measures may be carried out in accordance with the laws and regulations of the Party concerned.

7. Where the requesting party requests assistance which would itself be unable to provide if so required, it shall declare this fact in its request. The requested party will decide how to respond to the request.

[bookmark: _Toc494463850]ARTICLE 5.17: Executions of the requests

1. The requested party shall respond to the petition of the requesting party within a maximum period of 30 days from the date of reception of the request. In case that the requested party needs a longer term, it shall notify the requesting party informing the time-frame within which it may respond to the request. This period shall not exceed an additional 30 days. 

2. When responding to a request, the requested party, within their competence, on its own account or at the request of other authorities of such Party, shall provide the information in their possession and conduct or make conduct the necessary investigations.

3. At the petition of the requesting Party, the requested Party shall conduct an investigation, in accordance with its laws, in order to obtain information related to a possible operation in breach of customs legislation occurred in the territory of any of the Parties, and shall provide to the requesting party, the results of this investigation and all related information considered relevant.

4. At the petition of the requesting Party, the requested Party may provide information, in accordance with its laws, related to:
(a) The individuals that the requesting party know have committed or are involved in the commission of an offence; 

(b) The goods that, with destination to the customs territory of the requesting party, are forwarded in transit or destined to storage for subsequent transit to such territory;

(c) The means of transport allegedly used in the commission of customs violations in the territory of the requesting party;

(d) Activities which are or appear to be operations in breach of customs legislation and which may be of interest to the requesting party;

(e) The goods that are or may be shipped and in respect of which there are reasonable grounds for presuming that they will be intended for use or used in operations in breach of customs legislation; 

(f) Whether the goods exported from the territory of the requesting party have been properly imported into the territory of the requested party, specifying, where appropriate, the customs procedure applied to such goods; 

(g) Whether the goods imported into the territory of the requesting party, have been properly exported from the territory of the requested Party, specifying, where appropriate, the customs procedure applied to such goods, or 

(h) Whether the import, export or transit operations have complied with the prohibitions and restrictions to imports, exports and transit of goods or with their payment of customs duties, taxes and other tariffs. 

5. Duly authorized officials of the requesting party may, with the agreement of the required Party and subject to the conditions, legislation and regulations provided by the latter, be present at the offices of the requested Party, with the purpose of obtaining relevant information in the context of an investigation aimed at determining if there has been a violation or potential operation in breach of customs legislation.

[bookmark: _Toc494463851]ARTICLE 5.18: Spontaneous Assistance 

For the proper implementation of their respective laws and customs, and to the extent of their possibilities and resources, the Parties shall assist each other, on their own initiative, providing information in accordance with their laws and regulations, related to: 
(a) Cases involving damage to the economy, public health, public safety, the environment or other vital interest of one of the Parties; 

(b) New means or methods employed in carrying out operations in breach of customs legislation, and 

(c) Other cases, in accordance with Article 5.17.4.

[bookmark: _Toc494463852]ARTICLE 5.19: Delivery and Communication 

At the petition of the requesting Party, the requested Party shall adopt, in accordance with the applicable provisions of the laws, all necessary measures to deliver any document or communication, or to inform any decision issued by the requesting party, that are within the scope of this Section, to an addressee residing or established in the territory of the requested party. 

[bookmark: _Toc494463853]ARTICLE 5.20: Exceptions to the Obligation to Provide Mutual Assistance 

1. Mutual assistance under this Section may be denied or subject to the compliance with certain conditions or requirements, in cases where a Party considers that such assistance could:
(a) Be detrimental to the sovereignty of the Party to which it has been requested it; 

(b) Be detrimental to public order and national security; 

(c) Violate an industrial, commercial or professional secret, duly protected by legislation, or

(d) Be unconstitutional or contrary to its law.

2. The requested Party may postpone the mutual assistance if it considers that it can interfere with an ongoing investigation, a criminal prosecution or an administrative proceeding. In that case, the requested Party shall consult with the requesting party to determine if the mutual assistance may be granted subject to the terms and conditions the requested party is able to grant.

3. In the event of any of the exceptions provided for in this Article, the requested Party shall promptly inform the requesting party of its decision, and the reasons for such decision, within a term not exceeding 15 days following the request.

[bookmark: _Toc494463854]ARTICLE 5.21: Files, Documents and Other Materials 

1. At the request of the requesting Party, the requested Party may certify or authenticate copies of the requested documents, in case the latter can not provide the originals because its legislation prevents it.

2. The documents provided under this Section shall not require for its probative value certification, authentication, or any additional formality than the one provided by the customs administration, and shall be considered as authentic and valid.

3. Any information provided under this Section may be accompanied by additional information that is relevant for its interpretation or use.

[bookmark: _Toc494463855]ARTICLE 5.22: Experts or Expert Witnesses

1. For matters covered in this Section, each Party in accordance with its laws, may authorize its officials, upon request from other Party, to appear as experts or expert witnesses in legal or administrative proceedings in the territory of another Party, and produce such relevant records, documents and other materials or certified copies thereof, if copies are considered essential for those procedures.

2. The request must indicate the specific matter and judicial or administrative authority before which the official must appear.

[bookmark: _Toc494463856]ARTICLE 5.23: Costs 

1. The customs authorities shall not seek reimbursement of costs and/ or expenses incurred in the performance of the requests under this Section, except for those related to experts or expert witnesses, which shall be borne by the requesting party.

2. If it were necessary to incur in costs and/ or expenses of an exceptional nature to execute a request, the customs authorities shall consult to determine the terms and conditions under which the request shall be executed and the manner such costs and/ or expenses are to be covered.

[bookmark: _Toc494463857]ARTICLE 5.24: Lack of Assistance 

1. For the purposes of this Section, lack of mutual assistance between customs administrations means the repeated or undue delay in the execution of a request and/ or in the communication of its results. 

2. In such case, the requesting party may communicate the fact to the Committee on Rules of Origin and Procedures in Connection with the Origin, Trade Facilitation and Customs Cooperation in order to promote a solution to the lack of mutual assistance. 
[bookmark: _Toc393717829]


[bookmark: _Toc494463858][bookmark: _Toc393717830]ANNEX 5.8: AUTHORISED ECONOMIC OPERATOR

1. For the purposes of compliance with the provisions of Article 5.8 of this Chapter, the Parties hereby establish the following lines of action:
(a) identifying the current state of their respective programmes and their level of progress;
(b) holding video conference calls, workshops and other support and monitoring actions pertaining to their respective programmes in their different phases;
(c) promoting the development of the steps necessary for the registration of MRA, taking into account compliance with, as a minimum, extant programmes in force which have authorised economic operators;
(d) endeavouring, as much as is possible, to ensure compatibility between programmes with respect to the requirements, benefits and procedures related to authorisation or certification, which allow MRA registration between the Parties; and
(e) managing the support of international bodies in the described activities and others that may be agreed between the Parties.
2. For the purposes of ensuring compliance with the provisions of this Annex:
(a) the Parties hereby establish the Technical Group of Authorised Economic Operator, comprised of the administrative authorities of their respective AEO programmes; and
(b) said group shall determine its mode of operation and draw up its plan of action within the three months following the entry into force of this Additional Protocol.
(a) 


[bookmark: _Toc393717831][bookmark: _Toc494463859][bookmark: _Toc393717832]ANNEX 5.9: SINGLE WINDOW FOR FOREIGN TRADE (SWFT)

Framework for Implementation of SWFT Interoperability
1. For the purposes of this Annex:
dimension refers to the aspects necessary to achieve interoperability;
interoperability refers to the systems' ability to allow the exchange of information electronically, following internationally accepted standards; and
Single Window for Foreign Trade refers to a trade facilitation tool, which allows the entry of standardised information into a single entity thereby favouring the exchange of information electronically.
2. In accordance with Article 5.9, the objective of this Annex is to propose a general framework for achieving interoperability between the SWFT of the Parties.
3. The interoperability of the SWFT covers technological aspects, strategic and normative guidelines, the adoption of international standards and best practices for cooperation between the Parties and the facilitation of trade, through the exchange of information between their SWFT.
4. The implementation of interoperability between SWFT includes lines of action illustrated in the following aspects:
(a) process: determines the objectives of businesses, standardises concepts with the aim of increasing understanding of all Parties' processes, analyses the processes in an integrated fashion, identifies information of interest to each of them and opportunities where this is required to achieve an overall interoperability model for inter-SWFT processes;
(b) semantics: building on the processes aspect, this defines a single, unambiguous meaning for the information and data exchanged, understood and agreed upon by all Parties concerned and the applications involved in the transaction;
(c) technology: covers technical questions pertaining to hardware, software and telecommunications, in order to ensure the connection and secure transmission of data between the Parties' IT systems and services; and
(d) governance: includes agreements between the Parties dealing with strategic, normative and organisational aspects relevant to the development, operation and long-term sustainability of the interoperability.
5. The implementation and operation of interoperability is subject to the following conditions:
(a) SWFT shall be the sole vehicles of interoperability for documents or information generated between the Parties;
(b) [bookmark: __DdeLink__1508_1018316984]the interoperability of the SWFT must ensure the availability of information of the documents in accordance with the operating conditions defined by the Parties;
(c) each Party's SWFT must exchange information with the foreign trade systems applicable to its territory, in order to facilitate the entry or exit of goods;
(d) SWFT must provide cyber frameworks which allow the transfer of information electronically between the Parties;
(e) when the exports of one Party are processed via the SWFT, the destination Parties shall not request physical documents supporting the operation of foreign trade; and
(f) interoperability between SWFT shall be implemented gradually.
6. The Parties shall establish a working group responsible for coordinating the development of activities pertaining to every aspect of interoperability and ensuring compliance with the implementation and operation of the initiatives defined therein.
7. The working group shall be comprised of experts from Parties with the ability to make decisions at issue. This group shall define its operating rules and work plan, within the three months following the date of the entry into force of this Additional Protocol.
1. 


[bookmark: _Toc393717833][bookmark: _Toc494463860][bookmark: _Toc393717834][bookmark: _Toc393717835]APPENDIX 5.9.1: RANGE OF INFORMATION SUBJECT TO INTEROPERABILITY BY THE PARTIES

1. The parties shall first implement SWFT interoperability in the Health Certificate. Notwithstanding the foregoing, and subject to the agreement of the Parties, the Certificate of Origin shall be included.
2. For the purposes of this Annex, the following is a list of documents identified by each Party for interoperability.

SUPPLY AND DEMAND FOR ELECTRONIC DOCUMENTS AVAILABLE IN THE SWFT
Chile
	Supply
	Demand[footnoteRef:14] [14: 		Chile shall be able to receive the documents indicated upon finalising implementation of the import module of its SWFT.
					Annex 5.9.1-1

] 


	Health Certificate
	CITES Certificate ("Convention on International Trade in Endangered Species of Wild Fauna and Flora”)

	CITES Certificate ("Convention on International Trade in Endangered Species of Wild Fauna and Flora”)
	Certificate of Origin

	Certificate of Origin
	Official Health Certificate from Country of Origin

	Exit Declaration Data
	



Colombia
	Supply
	Demand

	Certificate of Origin
	

	Health Inspection Export Certificate for Foodstuffs and Food Raw Materials
	Phytosanitary Certificate

	Free Sale Certificate
	Certificate for the export of industrial or processed products

	Phytosanitary Export Certificate - PEC
	Phytosanitary Reexport Certificate

	Zoosanitary Export Certificate - ZEC
	Phytosanitary Export Certificate

	Health Inspection Certificate - HIC
	Zoosanitary Export Certificate

	Certificates of Compliance
	Health Certificate from Country of Origin

	Zoosanitary Import Document - ZID
	

	Phytosanitary Importation Requirements Document - PIRD
	



Mexico
	Supply
	Demand

	Agriculture Certificates:
Phytosanitary
Zoosanitary
Aquaculture
	Health Certificates

	Natural Resources Certificates:
Phytosanitary
	[bookmark: _Toc405539763]CITES Certificate ("Convention on International Trade in Endangered Species of Wild Fauna and Flora”)

	Certificates of Origin
	Certificates of Origin



Peru
	Supply 
	Demand

	Health Registry of Food and Beverages for Human Consumption - Produced Nationally
	Health Certificate for Export and Certificate for Free Sale of Foodstuffs and Beverages for Human Consumption, Medical Devices, Medications, Cosmetic Products, Personal Care Products, Disinfectant Products and Pesticides and Vegetable Nutrients

	Transfer from Holder of Health Register for Foodstuffs and Beverages: Updating Holder of Health Register's information
	Health Certificate for Export and Certificate for Free Sale of Agricultural Trade Products, Products and Sub-Products of Aquaculture and Fisheries Sectors

	Updates and Amendments to the Health Register for Foodstuffs and Beverages (Nationally Produced)
	

	Official Health Certificate for the Export of Food and Beverages for Human Consumption
	

	Certificate for the Free Trade of Foodstuffs, Beverages and Natural Products Manufactured and/or Produced in Country, for Dispatch or Shipping to Destination Country
	Notification for Cross-border Transport of Hazardous Wastes, Basel Convention

	Health Registry for Products for Disinfection of Water for Human Consumption at Point of Use
	

	Health Authorisation for Import of Disinfectants and Pesticides for Domestic, Industrial and Public Health Use Not Intended for Trade
	Health Inspection Certificate for the Export of Foodstuffs and Raw Materials for the Food Industry

	Change of Holder of Health Authorisation for Pesticides and Disinfectants for Domestic, Industrial and Public Health Use
	Certificate for Products which Do Not Require Mandatory Health Notification for their Manufacture, Import or Trade in Colombia

	Widening or Modification of Presentation, Change of Name of the Company and/or Information in the Health Authorisation for Disinfectants and Pesticides for Domestic, Industrial and Public Health Use (National and Imported) Intended for Trade
	Mandatory Health Notification (Domestic Hygiene Products and Absorbent Personal Hygiene Products)

	Certificate for the Free Trade of Disinfectants and Pesticides for Domestic, Industrial and Public Health Use and Disinfectants for Human Consumption
	

	Registry, Re-application or Widening of Activities and/or Trading Plants and Enterprises Handling Solid Wastes (EC-RS)
	

	Health Authorisation for the Export of Solid Wastes 
	

	Health Authorisation for the Import of Solid Wastes (Non Harmful)
	

	Health Authorisation for the Import of Solid Wastes (Harmful)
	







[bookmark: _Toc393717836][bookmark: _Toc494463862][bookmark: _Toc393717837]CHAPTER 6: SANITARY AND PHYTOSANITARY MEASURES

[bookmark: _Toc494463863]ARTICLE 6.1: Definitions

The definitions in Annex A of the SPM Agreement have been included in this Chapter and shall form part of it, mutatis mutandis.

[bookmark: _Toc494463864]ARTICLE 6.2: Objectives

The objectives of this Chapter are:
(a) To protect human life and health, and animal and plant health in the territories of the Parties; 

(b) Facilitate the trade in products and sub-products of animal, plant, marine and aquaculture origin, between the Parties;

(c) Ensure that the sanitary and phytosanitary measures of one Party do not discriminate arbitrarily or unjustifiably between those Parties in which identical or similar conditions are found, nor between its own territory and that of the other Parties. The sanitary and phytosanitary measures shall not be applied in such a way so as to they constitute a disguised restriction on international trade;

(d) Guarantee that the processes for the establishment of sanitary and phytosanitary measures between the Parties shall be transparent, shall be applied without undue delay and in such a way that imported goods are treated less favourably than similar nationally-produced goods; and 

(e) Provide the mechanisms and processes for communication and cooperation to quickly and expediently resolve specific commercial issues related to the application of sanitary and phytosanitary measures between the Parties.

[bookmark: _Toc494463865]ARTICLE 6.3: Scope of Application

This Chapter applies to all sanitary and phytosanitary measures undertaken by the Parties, in accordance with the SPM Agreement which may, directly or indirectly, affect the trade in goods between the Parties.

[bookmark: _Toc494463866]ARTICLE 6.4: Rights and Obligations

The Parties include in this Chapter their rights and obligations under the SPM Agreement, mutatis mutandis.

[bookmark: _Toc494463867]ARTICLE 6.5: Harmonisation

1. In addition to the provisions of Article 3 of the SPM Agreement, the Parties shall work jointly to promote between themselves and at an international level advances and negotiations in areas of mutual interest.
2. To that end, the Parties shall develop work plans through the Committee on Sanitary and Phytosanitary Measures established in Article 6.14.

[bookmark: _Toc494463868]ARTICLE 6.6: Equivalence

1. In addition to the provisions of Article 4 of the SPM Agreement and supplementary decisions of the Committee, as well as the international standards, guidelines and recommendations of competent international organisations, each Party undertakes to respond in a timely manner to requests in respect of the equivalency of sanitary and phytosanitary measures submitted by any other party. To this end, the Parties shall agree on an applicable methodology.

2. The Committee on Sanitary and Phytosanitary measures described in this Chapter shall monitor the application of this Article.

[bookmark: _Toc494463869]ARTICLE 6.7: Risk Assessment

1. In addition to the provisions of Article 5 of the SPM Agreement, where it is necessary to carry out a risk assessment for pests and diseases, the Parties shall undertake the assessment expediently according to the standards, guidelines and international recommendations of competent international organisations.

2. Where one Party requests that another Party initiate a risk assessment, the importing Party shall inform the exporting Party of the timeframe and steps necessary to carry out the assessment.

3. Once the importing Party has concluded its risk assessment and decided whether trade may begin or resume, the Party shall undertake the necessary regulatory measures to begin or resume trade within a reasonable timeframe.

4. The Parties will offer the opportunity to present commentary on the risk assessments they carry out, in such a way as decided by the importing Party.

5. The Parties undertake to request information strictly necessary for carrying out the risk assessment.

6. An exporting Party may send scientific evidence, including mitigation proposals, to support the importing Party's risk assessment procedure.

7. With due regard to the adoption of emergency measures, no Party shall halt the import of goods from another Party, simply because the importing Party is in the process of carrying out a review of a risk assessment and if it is a case of an existing sanitary and phytosanitary measure, provided that the importing Party has allowed the import of such goods up until the beginning of said review. 


[bookmark: _Toc494463870]ARTICLE 6.8: Adaptation to Regional Conditions and Recognition of Zones, Areas or Compartments Free of or with Low Prevalence of Pests or Diseases

1. In addition to the provisions of Article 6 of the SPM Agreement, in order to evaluate a request to recognise zones, areas or compartments free of or with a low prevalence of pests or diseases, the Parties hereby undertake to apply an accelerated process in accordance with the conditions established in the Guidelines for the Practical Application of Article 6 of the SPM Agreement (G/SPS/48).

2. The Parties recognise the self-declarations of zones, areas or compartments free of or with a low prevalence of pests or diseases when they have successfully applied international standards, guidelines or recommendations as a base factor in beginning the application of the acceleration process, in accordance with the conditions established in the Guidelines for the Practical Application of Article 6 of the SPM Agreement (G/SPS/48).

[bookmark: _Toc494463871]ARTICLE 6.9: Transparency and Exchange of Information

1. In addition to the provisions of Article 7 and Annex B of the SPM Agreement, the Parties:
(a) Recognise the exchange of information as a necessary mechanism for strengthening the management of sanitary and phytosanitary matters between them and shall carry out actions which promote this;

(b) Shall take into account the relevant guidelines provided by the WTO's Committee on Sanitary and Phytosanitary Measures;

(c) Reaffirm their commitment to entering and publishing information related to the adoption or modification of sanitary and phytosanitary measures; and

(d) Ratify their commitment to promoting use of the WTO's electronic notification system.

2. As well as the notifications they are obliged to uphold in accordance with the process laid out in Annex B of the SPM Agreement, the Parties shall notify of:
(a) Any changes that occur in the field of animal health and food safety, such as the outbreak of exotic diseases, diseases named on the schedule of the World Organisation for Animal Health (henceforth the "OIE"), and/or health warnings on food products within 24 hours following the detection of the problem;

(b) Any changes that occur in the phytosanitary field, such as the outbreak of quarantine pests or spread of pests under official control within 72 hours following confirmation of the outbreak;

(c) Outbreaks of diseases which have been scientifically confirmed to be caused by the consumption of imported foods;

(d) The causes or reasons for which the exporting Party's good is rejected, within a seven day period; and

(e) Firms authorised to issue certificates and authorisations related to import, export and detail authorised entry points.

3. The importing Party must respond to requests by the exporting Party regarding the requirements and procedures established to allow the access of a specific good or on the status of a procedure related to the access of said good within a reasonable timeframe.

4. The Parties must make public sanitary and phytosanitary regulatory drafts, as well as their own regulations through their respective official journals and/or websites and must circulate them, preferably electronically, to the notification and information services established in accordance with the SMP Agreement. Each Party shall ensure that the sanitary and phytosanitary regulations they intend to adopt are submitted for public consultation for a minimum period of 60 days. In emergency circumstances or where measures proposed to facilitate trade or those whose content in substance is the same as that of an international standard, guideline or recommendation, the Parties may reduce or eliminate the time period for receiving submissions.

5. Insofar as possible and appropriate, the Party must award a period of at least six months between the publication date of the final regulation and that on which it enters into force, except in emergency situations and when the proposed measures facilitate trade or its content is substantially the same as that of an international standard, guideline or recommendation.

6. In terms of what is established by Article 5.8 of the SPM Agreement, when a Party has reasons for believing that a health or phytosanitary method established or maintained by another Party is restricting or may restrict its exports, and the measure is not based on international standards, guidelines or recommendations, it may request an explanation for the reasons for the measure, to which a response must be made in writing, insofar as possible, within a time period of no more than 30 days.

7. If there are yearly or half-yearly work programmes for sanitary and phytosanitary regulations, the Parties shall make their best efforts to promote public awareness of these through print or electronic means.

[bookmark: _Toc494463872]ARTICLE 6.10: Control, Inspection and Approval Procedures

In addition to the provisions of Article 8 of Annex C of the SPM Agreement and related decisions adopted by the WTO Committee for Sanitary and Phytosanitary Measures, as well as international standards, guidelines and recommendations, the Parties must respond to requests for information on established control, inspection and approval processes, insofar as possible, within a time period of no more than 45 days.

[bookmark: _Toc494463873]ARTICLE 6.11: Approvals

1. The importing Party may evaluate the competent authority of the exporting Party and its inspection and control systems. This may include a review of the competent authority's control programmes, covering, where appropriate, inspection, control and audit programmes, as well as visits to establishments.

2. The terms and conditions of such approval visits shall be agreed upon by the Parties before they begin.

3. Once the approval visits are complete, the importing Party must submit to the exporting Party, the results and conclusions of the visit, in a reasonable period of time following the visit being carried out.

4. The Parties shall not interrupt the trade of a previously authorised good during the renewal period of its authorisation exclusively due to a delay on the part of the importing Party in carrying out an approval.

5. The expenses incurred from the approval visits shall be borne by the exporting Party, unless the Parties agree otherwise.

[bookmark: _Toc494463874]ARTICLE 6.12: Cooperation and Technical Assistance

The Parties hereby agree to support cooperation and technical assistance processes for the strengthening of capabilities in sanitary and phytosanitary measures for the following purposes:
(a) Favouring and promoting the application and implementation of this Chapter and the SPM Agreement;

(b) Strengthening their respective authorities responsible for carrying out and applying sanitary and phytosanitary measures;

(c) Helping to carry out activities that facilitate trade;

(d) Cooperating on the development and implementation of international standards, guidelines or recommendations and, where necessary, request support from competent international organisations;

(e) Sharing non-confidential information which served one Party as the basis for a sanitary or phytosanitary measure;

(f) Cooperating, as much as possible, in bringing attention to sanitary and phytosanitary emergencies; and

(g) Carrying out other cooperation and technical assistance activities agreed upon by the Parties.

[bookmark: _Toc494463875]ARTICLE 6.13: Technical Meetings

1. The Parties may hold technical meetings for specific commercial issues related to the application of sanitary and phytosanitary measures, to seek mutually acceptable solutions through the format they agree upon (such as face to face meetings, video conferences or others).

2. The Party(ies) requested to hold technical meetings must set a date to meet with the Party(ies) making the request, within the 15 days following the request being made, and shall make their best efforts to meet, in the agreed manner, within a time period of no more than 30 days.

3. Where the Parties have held their technical meetings in accordance with this Article, without satisfactory results, such meetings shall replace those established in Article 17.5 (Dispute Resolution), if the Parties so agree.

[bookmark: _Toc494463876]ARTICLE 6.14: Committee on Sanitary and Phytosanitary Measures

1. The Parties shall establish a Committee on Sanitary and Phytosanitary Matters (henceforth referred to as the "Committee").

2. The Committee shall be comprised of representatives from each of the Parties, with responsibilities in sanitary, phytosanitary and food safety matters, as established in Article 6.15.

3. The first session of the Committee shall take place no more than 90 days following the entry into force of this Additional Protocol, a meeting in which the Parties shall accredit their representatives.

4. The Committee shall, in its first session, establish its procedural rules.

5. The Committee shall meet at least once per year, except when the Parties agree otherwise, via face to face, teleconference, videoconference or another medium that ensures an appropriate operating level and at an extraordinary level when the Parties deem it necessary.

6. When the meetings held are face to face, they shall take place alternately in the territory of each Party and it shall fall upon the organising Party to organise the meeting.

7. The functions of the Committee shall be as follows:
(a) To serve as a forum to discuss issues related to the development or application of sanitary and phytosanitary measures which affect or may affect trade between the Parties, to reach mutually acceptable resolutions and evaluate the progress in implementing the aforementioned resolutions;

(b) To promote, follow up and administer the application of the provisions of this Chapter;

(c) To follow up technical meetings;

(d) To agree upon, taking into consideration the relevant international standards, guidelines or recommendations developed by the WTO's Committee for Sanitary and Phytosanitary Measures and competent international organisations, the procedures and time periods for practical and rapid implementation of:
(i) Recognition of equivalencies;
(ii) Risk assessment procedures;
(iii) Recognition of areas zones, areas or compartments free of or with a low prevalence of pests or diseases;
(iv) Control, inspection and approval processes;
(v) Transparency obligations; and
(vi) Other processes agreed to by said Committee;

(e) To establish ad hoc technical working groups and define their mandates, objectives, functions and timeframes to present the results of their work programmes, as well as serving as a forum to monitor the commitments established in said programmes;

(f) To agree on issues, positions and agendas for meeting sessions held by the WTO's Committee on Sanitary and phytosanitary measures, the different Codex Alimentarius Committees; the International Convention on Phytosanitary Protection; the OIE and other international and regional forums in the field of sanitary and phytosanitary measures;

(g) To establish cooperation and technical assistance programmes;

(h) To exchange information in the field of sanitary and phytosanitary measures such as the occurrence of incidents, change or introduction of regulations and standards by the Parties relating to the field, which may, directly or indirectly, affect trade between the Parties;

(i) To create work programmes in the field of regulatory cooperation to facilitate trade between the Parties;

(j) To explore mechanisms in the field of the application of sanitary and phytosanitary measures to promote the joint access of goods originating from the Parties to non-Party states;

(k) To promote, insofar as possible, the creation of yearly and half-yearly work programmes in respect of the sanitary and phytosanitary regulations of each Party;

(l) To inform the Free Trade Commission of the application of this Chapter and formulate relevant recommendations with regards to questions on its competence; and 

(m) Other functions agreed upon by the Parties, including those dictated by the Free Trade Commission.

[bookmark: _Toc494463877]ARTICLE 6.15: Competent Authorities and Points of Contact

1. The competent authorities responsible for the implementation of the measures laid out in this Chapter are listed in Annex 6.15.1.

2. The points of contact responsible for communication between the Parties, under this Additional Protocol, are listed in Annex 6.15.2.

3. The Parties shall inform each other of any significant change to the structure, organisation and distribution of the responsibilities held by their competent authorities or points of contact.




[bookmark: _Toc393717838][bookmark: _Toc494463878][bookmark: _Toc393717839]ANNEX 6.15.1: COMPETENT AUTHORITIES

For the purposes of Article 6.15, the competent authorities shall be:
(a) For Chile:
· The Department of Food and Nutrition of the Public and Health Policies Division of the Ministry of Health or its successor;
· The Sub-directorate for International Trade in the National Fisheries Service of the Ministry of Finance or its successor; and
· The Division for International Affairs of the Pastoral Agriculture Service of the Ministry of Agriculture or its successor; 

(b) For Colombia:
· The Ministry of Trade, Industry and Tourism or its successor;
· The Ministry of Agriculture and Rural Development or its successor;
· The Ministry of Health and Social Security or its successor;
· The National Agricultural Institute - ICA - or its successor; and
· The National Institute for Supervision of Medication and Food - INVIMA - or its successor;

(c) For Mexico;
· The National Directorate of Agrifood, Aquaculture and Fisheries Safety of the National Service for Health, Safety and Quality of Agrifood or its successor;
· The General Directorate for Animal Health of the National Service for Health, Safety and Quality of Agrifood or its successor;
· The General Directorate for Plant Health of the National Service for Health, Safety and Quality of Agrifood or its successor;
· The General Coordination for the Federal Health System of the Federal Committee for Protection against Health Risks or its successor; and
· The General Directorate for Forestry and Land Management of the Environment and Natural Resources Secretariat or its successor;

(d) For Peru:
· The Ministry of Foreign Trade and Tourism - MINCETUR, or its successor;
· The National Agricultural Health Service - SENASA, of the Ministry of Agriculture and Irrigation or its successor;
· The General Directorate for Environmental Health - DIGESA, of the Ministry of Health or its successor; and
· The General Directorate for the National Service for Fisheries Safety - SANIPES, of the Technological Manufacturing Institute - ITP - of the Ministry of Production or its successor. 

· 


[bookmark: _Toc393717840][bookmark: _Toc494463879][bookmark: _Toc393717841]ANNEX 6.15.2: POINTS OF CONTACT

For the purposes of Article 6.15, the points of contact shall be:
(a) For Chile, the General Directorate for External Economic Relations of the Ministry of External Relations of Chile or its successor;

(b) For Colombia, the Directorate for Economic Integration of the Ministry of Trade, Industry and Tourism or its successor;

(c) For Mexico, the General Directorate for International Trade Regulation of the International Negotiations Unit of the Under-secretariat for Foreign Trade of the Finance Secretariat or its successor; and

(d) For Peru, the Ministry for Foreign Trade or its successor.



[bookmark: _Toc393717842][bookmark: _Toc494463880][bookmark: _Toc393717843]CHAPTER 7: TECHNICAL BARRIERS TO TRADE

[bookmark: _Toc494463881]ARTICLE 7.1: Objectives

The objectives of this Chapter are as follows:
(a) To facilitate and create growth in trade and obtain effective market access through improvement of the TBT Agreement ;

(b) To deepen the integration of existing agreements between the Parties in areas concerning technical barriers to trade;

(c) To ensure that the standards, technical regulations and conformity assessment procedures do not create unnecessary technical barriers to trade; and

(d) To facilitate, increase and promote cooperation between the Parties.

[bookmark: _Toc494463882]ARTICLE 7.2: Scope of Application
1. The provisions of this Chapter apply to the creation, adoption and application of the standards, technical regulations and conformity assessment procedures of the Parties[footnoteRef:15], including those at central government or federal level and local public bodies, which may directly or indirectly affect the trade in goods between the Parties. [15:  	Any reference made in this Chapter to standards, technical regulations and conformity assessment processes, includes those relative to metrology.] 


2. The provisions of this Chapter are not applicable to sanitary and phytosanitary measures, which shall be governed by Chapter 6 (Sanitary and Phytosanitary Measures).

3. The procurement specifications created by government bodies, for the production or consumption requirements of said bodies, shall not be subject to the provisions of this Chapter, and shall be governed by Chapter 8 (Government Procurement).

[bookmark: _Toc494463883]ARTICLE 7.3: Incorporation of the TBT Agreement

The TBT Agreement shall be incorporated in this Chapter as and shall form an integral part of it, mutatis mutandis.

[bookmark: _Toc494463884]ARTICLE 7.4: International Standards

On determining that an international standard, guideline or recommendation exists in the meaning of Articles 2 and 5 of Annex 3 of the TBT Agreement, the Parties shall apply the principles established in Decisions and Recommendations adopted by the Committee since 1 January 1995,[footnoteRef:16] Annex of Part I B (Decision of the Committee relating to Principles for the Creation of International Standards, Guidelines and Recommendations in accordance with Articles 2, 5 and Annex 3 of the Agreement), issued by the WTO's Committee for Technical Barriers to Trade. [16:  	G/TBT/I/Rev.10, 9 June 2011.] 


[bookmark: _Toc494463885]ARTICLE 7.5: Cooperation and Facilitation of Trade

1. The Parties shall seek to identify, develop and promote initiatives which facilitate trade, are appropriate for the issues and sectors concerned, with regards to standards, technical regulations and conformity assessment procedures, taking into consideration the Parties' respective experience in other bilateral, regional or multilateral agreements as and when appropriate. Such initiatives may take, among others, the following forms:
(a) Intensifying joint cooperation to increase knowledge and understanding of their respective systems with the aim of facilitating market access;

(b) Promoting the compatibility or equivalence of technical regulations or conformity assessment procedures;

(c) Using accreditation as a tool to recognise conformity assessment bodies established in the other Parties' territories in accordance with international practices and standards, as well as cooperation through mutual recognition agreements;

(d) Favouring the convergence or harmonisation with international standards; and 

(e) Recognising and accepting the results of conformity assessment procedures.

2. The Parties recognise the existence of a wide range of mechanisms to support greater regulatory coherence and eliminate unnecessary technical barriers to trade in the region, including:
(a) Encouraging regulatory dialogue and cooperation with the goal of:
(i) Exchanging information on regulatory practices and focuses;
(ii) Promoting the use of best regulatory practices to improve the efficiency and effectiveness of standards, technical regulations and conformity assessment procedures;
(iii) Providing guidance and technical assistance, on mutually agreed terms and conditions, to improve practices related to the development, implementation and review of technical regulations, standards and conformity assessment procedures;
(iv) Providing, among others, technical assistance and cooperation, on mutually agreed terms and conditions, to improve competition and support the implementation of this Chapter; 

(b) Promoting, promulgating and exchanging experience and information with regards to the possibility of accepting the technical regulations of other Parties as equivalent;

(c) Furthering, as much as possible, the harmonisation of national standards with international standards; and

(d) Encouraging greater use of international standards, guidelines and recommendations as a basis for technical regulations and conformity assessment procedures.

3. In respect of the provisions of paragraphs 1 and 2, the Parties recognise that the selection of appropriate mechanisms in a defined regulatory context shall depend upon a variety of factors, such as: the product and sector involved, the volume and direction of trade, the relationship between the Parties' respective regulators, the legitimate aims pursued and the risks incurred in failing to achieve those objectives.

4. The Parties shall intensify the exchange and cooperation with mechanisms to facilitate the acceptance of conformity assessment results so as to support greater regulatory coherence and eliminate unnecessary technical barriers to trade.

5. The Parties shall encourage cooperation between their respective organisations responsible for technical regulation, normalisation, conformity assessment, accreditation and metrology, whether these be governmental or non-governmental, with a view to addressing various questions covered by this Chapter.

6. When a Party prevents, at the point of entry, a good entering from the territory of another Party due to non-fulfilment of a technical regulation, it must notify the importer or respective customs agent as soon as possible of the reasons for preventing entry.

7. The Parties shall exchange information on the use of standards in connection with technical regulation and shall ensure, as far as possible, that the aforementioned standards indicated in the regulation drafts are provided on request by the other Parties.

8. The Parties shall attempt, insofar as possible, to present a common position based on mutual interests in international standardisation forums.

[bookmark: _Toc494463886]ARTICLE 7.6: Technical Regulations

A Party, on the request of any other Party, shall explain the reasons for which that Party's technical regulation was not accepted as equivalent, without prejudice to the provisions of Article 2.7 of the TBT Agreement.

[bookmark: _Toc494463887]ARTICLE 7.7: Conformity Assessment

1. Recognising that there are differences in the conformity assessment procedures of their respective territories, the Parties shall, to the greatest extent possible and in accordance with international standards and with the provisions of this Chapter, make their conformity assessment procedures compatible.

2. Each Party recognises that there is a wide range of mechanisms facilitating the acceptance of conformity assessment results carried out in other Parties, including:
(a) Voluntary agreements between the Parties' conformity assessment bodies;

(b) Agreements on the mutual acceptance of the results of the conformity assessment processes with regards to specific technical regulations, carried out by local bodies in the other Parties' territories;

(c) Accreditation processes to certify conformity assessment bodies;

(d) Government approval or appointment of conformity assessment bodies;

(e) Recognition of the results of conformity assessment bodies in the other Parties' territories; and

(f) Acceptance by the importing Party of the supplier's declaration of conformity.

3. The Parties shall intensify their exchange of information in relation to these and similar mechanisms in order to facilitate acceptance of the results of the conformity assessment.

4. If one Party does not accept the results of the conformity assessment procedures carried out in the other Party's territory, it must, on the request of this other Party, explain the reasons for its decision so that the actions necessary to correct it may be taken.

5. Each Party shall accredit, approve, authorise or recognise the conformity assessment bodies in the other Parties' territories, with terms no less favourable than those granted to the same in its own territory. When, despite proceeding in this manner, a Party refuses to accredit, approve, authorise or recognise a body charged with carrying out the assessment of a specific technical regulation in the territory of the other Parties, it must, upon request, explain the reasons for its refusal so that such corrective steps as may be required may be taken.

6. The Parties shall consider favourably negotiation or Mutual Recognition Agreements for the results of their respective conformity assessment procedures carried out by bodies in the territories of the other Parties. If any of the Parties refuses to begin these negotiations it must, upon request, explain the reasons for its decision.

7. With the aim of building mutual trust in the results of the conformity assessment, the Parties may request information on aspects such as the technical competence of the conformity assessment bodies involved.

[bookmark: _Toc494463888]ARTICLE 7.8: Transparency

1. The Parties shall notify one another by email, through the point of contact established by each Party, in accordance with Article 10 of the TBT Agreement, of the drafts and amendments to the technical regulations and conformity assessment procedures, and those adopted to handle urgent problems as per the terms agreed upon in the TBT Agreement, at the same time that they send notification to the WTO's Central Registry of Notifications. Said notification must include an electronic link to the document in question, or a copy of the same.

2. The Parties must notify those technical regulations and conformity assessment procedures which correspond with the technical content of relevant international standards.

3. Each Party must respond formally to submissions received from the other Parties during the consultation time period stipulated in the notification, no later than the date of publication of the technical regulation and conformity assessment procedure. In turn, each Party shall publish or make available to the public or other Parties, be it in print or electronic form, their responses to the main submissions it has received from the other Parties, no later than the date of publication of the final version of the technical regulation or conformity assessment procedure.

4. The Parties shall ensure that the information pertaining to final drafts, as well as final technical regulations and conformity assessment procedures, is available to the public on a central website.

5. Each Party shall, in accordance with its own internal processes, allow interested persons from other Parties to participate in the development of its standards, technical regulations and conformity assessment procedures, in terms no less favourable than those granted its own nationals.

7. Each Party shall allow a time period of at least 60 days, beginning from the notification indicated in paragraph 1 of this Article, so that other Parties may make written submissions on the proposals for technical regulation and conformity assessment procedures, except when urgent problems threaten or occur. Each Party shall positively consider reasonable requests from the other Parties to extend said submission period.

8. Subject to the conditions specified in Article 2.12 of the TBT Agreement, regarding the reasonable period between the publication of the technical regulations and their entry into force, the Parties shall interpret the expression "reasonable period" as meaning, normally, a period of no fewer than six months, except when it is not practicable to accomplish the desired legitimate objectives within this time.

9. If there are yearly and half-yearly work programmes dedicated to standards and technical regulations, the Parties shall make their best effort to promote public awareness thereof through print or electronic publications.

[bookmark: _Toc494463889]ARTICLE 7.9: Committee on Technical Barriers to Trade

1. The Parties hereby establish a Committee on Technical Barriers to Trade (hereinafter the "Committee"), comprised of representatives appointed by each Party in accordance with Annex 7.9.

2. The committee's functions shall include, among others:
(a) Monitoring the implementation and administration of this Chapter;

(b) Dealing promptly with such matters as another Party may raise with regards to the creation, adoption, application or execution of standards, technical regulations or conformity assessment procedures;

(c) Increasing cooperation on the creation and improvement of standards, technical regulation and conformity assessment procedures;

(d) Facilitating, as and when appropriate, sector cooperation between governmental and non-governmental bodies in the field of standards, technical regulations and conformity assessment procedures in the Parties' territories, as well as facilitating the process of Mutual Recognition Agreements and equivalence of technical regulations;

(e) Exchanging information on work carried out in non-governmental, regional and multilateral forums and cooperation programmes involved in activities related to standards, technical regulations and conformity assessment procedures;

(f) Reviewing this Chapter in light of what takes place within the WTO's Committee on Technical Barriers to Trade and creating recommendations to modify this Chapter if necessary;

(g) Reporting to the Free Trade Commission on the implementation of this Chapter;

(h) Establishing, as and when necessary, for specific issues or sectors, working groups to handle specific matters relating to this Chapter and the TBT Agreement;

(i) Holding, on request by a Party, technical meetings on any matter pertaining to this Chapter;

(j) Establishing roundtables with the aim of covering topics of interest in the field of regulatory cooperation;

(k) Carrying out any other action that the Parties consider necessary to help in the implementation of this Chapter and the TBT Agreement, as well as the facilitation of trade in goods between the Parties;

(l) Analysing the most appropriate means with a view to, depending on agreement between the Parties, allowing the importing Party to accept, expediently, the results of the conformity assessment, in accordance with its technical regulations issued by conformity assessment bodies located in the territory of the exporting Party, so long as these bodies are accredited in the corresponding subject and sector by the national accreditation body(ies) which have themselves been recognised by international accreditation body(ies) of reference agreed upon by the Parties; and

(m) Promoting, as much as possible, the creation of yearly or half-yearly work programmes for standards and technical regulations.

3. Upon request, the Committee shall give favourable consideration to any request by a specific sector that a Party identifies to deepen cooperation in accordance with this Chapter.

4. The Committee shall meet according to the locations, agendas and times deemed necessary by the request of the Parties. The meetings shall be held face to face, via teleconference, videoconference or any other method, agreed upon by the Parties.

5. The Committee shall agree, during its first session, on a critical route to regulatory cooperation which shall serve as the basis for future work in this area.

[bookmark: _Toc494463890]ARTICLE 7.10: Exchange of Information

Any information or explanation requested by a Party, by virtue of the provisions established in this Chapter, must be supplied by the other Parties in print or electronic form within the 60 day period following the request's being made. The Party shall ensure it responds to every request within the 30 day period following the submission of the same.

[bookmark: _Toc494463891]ARTICLE 7.11: Implementation Annexes

The Parties may negotiate to include annexes aimed at deepening the areas covered in this Chapter, which shall form an integral part of the same.

[bookmark: _Toc494463892]ARTICLE 7.12: Technical Meetings

1. Each Party shall give prompt and positive consideration to any request made by another Party to hold meetings on specific trade issues related to the application of this Chapter.

2. When the Parties have concluded the meetings in Article 7.9.2 (i) such meetings may, by joint agreement, constitute the meetings referred to in Article 17.5 (Meetings).



[bookmark: _Toc393717844][bookmark: _Toc494463893][bookmark: _Toc393717845]ANNEX 7.9: THE COMMITTEE ON TECHNICAL BARRIERS TO TRADE

For the purposes of Article 7.9, the Committee shall be comprised of:
(a) For Chile, the General Directorate for International Economic Relations of the Ministry of Foreign Relations or its successor;

(b) For Colombia, the Directorate for Regulation of the Ministry of Trade, Industry and Tourism or its successor;

(c) For Mexico, the General Directorate for Rules on International Trade of the Secretariat of Finance or its successor; and

(d) For Peru, the Ministry of Foreign Trade and Tourism or its successor.



[bookmark: _Toc393717846][bookmark: _Toc494463894][bookmark: _Toc393717847]CHAPTER 8: GOVERNMENT PROCUREMENT

[bookmark: _Toc494463895]ARTICLE 8.1: Definitions

For the purposes of this Chapter:
Concession contracts for public works refers to any contractual agreement whose main purpose is to provide for the construction or renovation of physical infrastructure, factories, buildings, installations or other public works, pursuant to which and in consideration of the execution of a contract by a supplier, an entity grants to the supplier, for a specified period, temporary ownership or a right to control, operate, and demand payment for the use of such works for the duration of the contract;

Entity refers to an entity listed in Annex 8.2;

Procurement notice refers to a notice published by the entity in which interested suppliers are invited to submit an application for participation, a tender, or both;

Offsets refers to any condition or commitment which fosters local development or improves the balance of payments accounts of one Party, such as local content requirements, technology licensing, investment requirements, counter-trade or similar requirements or measures;

Services includes construction services, unless otherwise specified.

Supplier refers to a person who provides or could provide goods or services to an entity, and

Technical specification refers to a contractual requirement that:
(a) sets down the characteristics of:
(i) The goods to be procured, such as quality, performance, safety and dimensions, or the processes and methods of production, or
(ii) The services to be procured, or their processes and methods of delivery, or

(b) establishes the terminology, symbols, packaging, marking or labelling requirements applicable to a good or service;

Written or in writing means any expression in words, numbers or other symbols that can be read, reproduced and subsequently communicated. It may include electronically transmitted and stored information;

[bookmark: _Toc494463896]ARTICLE 8.2: Scope of Application

1. This Chapter applies to measures adopted or maintained by a Party relating to government procurement covered by this Chapter, understood as that which is performed:
(a) By an entity;

(b) By any contractual means, including purchase and rental or lease, with or without option to purchase and concession contracts for public works;

(c) With goods and services in accordance with Annex 8.2;

(d) Whose estimated contract value is equal to or greater than the value of the relevant threshold specified in Annex 8.2, and

(e) Subject to the other terms and conditions set forth in Annex 8.2.

2. This Chapter does not apply to:
(a) Non-contractual agreements or any other form of assistance provided by a Party, including grants, loans, capital contributions, tax incentives, subsidies, guarantees and cooperative agreements;

(b) Public provision of goods and services to persons or regional- or local-level governments;

(c) Procurement for the direct purpose of providing foreign assistance;

(d) Procurement funded by international grants, loans or other forms of international assistance, where the provision of such assistance is subject to conditions incompatible with the provisions of this Chapter;

(e) The recruitment of public servants and measures related to their employment;

(f) The procurement or acquisition of tax agency or deposit services, liquidation or management services for regulated financial institutions, or services related to the sale, redemption and distribution of public debt, including loans, government bonds and other securities. For greater certainty, this Chapter does not apply to the government procurement of banking, fiduciary, financial or specialised or other services related to the following activities:
(i) Public debt, or
(ii) Management of public debt;

(g) Procurement by an entity to another entity of that State Party whether or not covered by this Chapter, and

(h) The acquisition or rental of land, existing buildings or other immovable property or rights thereon.

3. No entity may prepare, design or otherwise structure or divide any procurement at any stage of the procurement process in order to avoid the obligations of this Chapter.

4. When an entity awards a contract that is not covered by this Chapter, no provision in this Chapter shall be construed to cover any good or service component of that contract.



[bookmark: _Toc494463897]ARTICLE 8.3: General Principles

National Treatment and Non-Discrimination
1. With respect to any measure covered by this Chapter, each Party, including its entities, shall immediately and unconditionally accord treatment no less favourable to the goods and services of any other Party and to the suppliers of the Parties than the most favourable treatment said Party accords to its own goods, services and suppliers, as well as the goods, services and suppliers of the other Parties. For greater certainty, this obligation applies only to the treatment accorded to any goods, services and suppliers of the other Parties under this Additional Protocol.

2. With respect to any measure regulating government procurement covered by this Chapter, no Party may:
(a) Treat a locally established supplier less favourably than another supplier established locally on the basis of degree of foreign affiliation or ownership, or

(b) Discriminate against a locally established supplier on the basis that the goods or services offered by that supplier for a particular government procurement are the goods or services of another Party.

3. Paragraphs 1 and 2 shall not apply to:
(a) Customs duties, including fees or other charges of any kind imposed on imports or in connection therewith; the method of levying such duties and charges; or other import regulations, or

(b) Measures affecting trade in services other than measures specifically regulating government procurement covered by this Chapter.

Rules of Origin
4. For the purposes of paragraphs 1 and 2, the determination of origin of goods shall be made on the basis of the rules applicable in the normal course of trade of such goods.

[bookmark: _Toc494463898]ARTICLE 8.4: Offsets

Regarding government procurement covered [by this Chapter], an entity may not consider, request or impose offsets at any stage of a government procurement process.

[bookmark: _Toc494463899]ARTICLE 8.5: Valuation

1. In calculating the value of a government procurement for the purpose of determining whether it is covered [by this Chapter], an entity:
(a) Shall not divide it into separate procurements nor use a particular method to estimate its value for the purpose of avoiding the application of this Chapter;

(b) Shall include the calculation of the maximum total value over its lifetime, taking into account all forms of remuneration, such as premiums, dues, fees, commissions and interest such as may be stipulated in the procurement; and

(c) Shall, where the procurement results in the award of contracts at the same time or in a given period to one or more suppliers, base the calculation on the maximum total value of the procurement throughout the period of its validity.

2. When the total maximum value of a procurement over the entire period of its duration is unknown, the procurement shall be covered by this Chapter.

[bookmark: _Toc494463900]ARTICLE 8.6: Technical Specifications

1. An entity shall not prepare, adopt or apply any technical specification or prescribe any procedure for assessing conformity with the purpose or effect of creating unnecessary obstacles to trade between the Parties.

2. In establishing the technical specifications for the goods or services to be procured, the entity shall, as appropriate:
(a) Establish them in terms of performance and functional requirements, rather than design or descriptive characteristics; and

(b) Base them on international standards, where applicable, or on national technical regulations, recognised national standards or building codes.

3. An entity shall not prescribe technical specifications that require or refer to a brand or trade name, patent, copyright, design or type, specific origin or producer or supplier, unless there is no other sufficiently precise or intelligible way of describing the requirements of the procurement, provided that, in such cases, phrases such as “or equivalent” are used in the procurement documents.

4. An entity shall not seek or accept, in a manner that would have the effect of impeding competition, advice that could be used in the preparation or adoption of any technical specification for a specific procurement on behalf of a person who may have a commercial interest in the government procurement.

5. For greater certainty, this Article is not intended to prevent an entity from preparing, adopting or applying technical specifications to help in the conservation or protection of natural resources or the environment.

[bookmark: _Toc494463901]ARTICLE 8.7: Publication of Government Procurement Measures

Each Party shall promptly publish its general measures specifically regulating government procurement covered by this Chapter, as well as any changes to said measures in the same manner as the original publication in an electronic medium listed in Appendix 8.2.

[bookmark: _Toc494463902]ARTICLE 8.8: Government Procurement Notice

1. For each government procurement process covered by this Chapter, an entity shall publish, in advance, a notice inviting interested suppliers to submit tenders, or when appropriate, requests to participate in the procurement, except as provided in Article 8.9.4.

2. Each procurement notice shall include at least the following information:
(a) A description of the procurement;

(b) The procurement method to be used;

(c) Any conditions that suppliers must fulfil to participate in the procurement;

(d) The name of the entity issuing the notice;

(e) Address and/or point of contact where providers may obtain all the relevant documents relating to the government procurement;

(f) Where applicable, the address and deadline for submission of applications for participation in the government procurement;

(g) The address and deadline for submission of tenders;

(h) The dates for delivery of the goods or services to be procured or the duration of the contract, unless this information is included in the tender documentation; and

(i) An indication that the government procurement is covered by this Chapter.

3. The entities shall publish the procurement notices in media which offer the widest possible non-discriminatory access to the Parties' interested suppliers. Access to said notices shall be available by means of an electronic location specified in Annex 8.2 throughout the period established for tendering for the relevant procurement.

Planned Procurement Notices
4. Each Party shall encourage its entities to publish a notice regarding their future procurement plans in one of the electronic media listed in Appendix 8.2 as early as possible in each fiscal year. These notices shall include the object to be procured and the estimated period in which the procurement shall be conducted.

[bookmark: _Toc494463903]ARTICLE 8.9: Procurement Procedures

Open Tender
1. Entities shall award contracts through open tendering procedures, through which any of the Parties’ interested suppliers may submit a tender.

Selective Tender
2. Where the legislation of one of the Parties provides for selective tendering, an entity shall, for each procurement:
(a) Publish a notice inviting suppliers to apply for participation in a procurement early enough for interested suppliers to prepare and submit applications and for the entity to evaluate and make its determination based on such applications, and

(b) Allow all domestic suppliers and all the suppliers of the other Parties that the entity has determined satisfy the conditions for participation to submit a tender, unless the entity has imposed a limit on the number of suppliers that will be permitted to tender and the criteria for such limitation in the notice or in the publicly available tender documentation.

3. Entities maintaining publicly available permanent lists of qualified suppliers may select suppliers included in said lists and invite them to tender. Any selection must allow for equitable opportunities for the suppliers in such lists.

Other Procurement Procedures
4. Provided that an entity does not use this provision to avoid competition so as to protect its domestic suppliers or to discriminate against the other Parties' suppliers, an entity may award contracts by means other than open or selective tendering in any of the following circumstances:
(a) Provided that the requirements of the tender documentation are not substantially modified, when:
(i) No tender has been submitted or no suppliers have applied to participate;
(ii) No tender that meets the essential requirements set out in the tender documents has been submitted;
(iii) No provider has complied with the participation conditions; or
(iv) Collusion has been declared by competent authority in the submission of tenders;

(b) Where the goods or services can be supplied by one supplier only and there is no reasonable substitute or alternative goods or services due to any of the following reasons:
(i) The requirement is for the production of a work of art;
(ii) The protection of patents, copyrights or other exclusive rights; or
(iii) Due to the absence of competition for technical reasons;

(c) In the event of the original supplier making additional deliveries of goods or services intended as replacements, extensions or continuations to the service of existing equipment, software, services or installations, where a change of supplier would compel the entity to procure goods or services not meeting the requirements of compatibility with existing equipment, software, services or installations;

(d) For acquisitions carried out in a commodity market;

(e) When an entity acquires a prototype or a first good or service that has been developed at its request in the course of, and for, a particular contract for research, experimentation, study or original development. When said contracts have been fulfilled, subsequent procurement of such goods or services will be awarded through open tendering procedures;

(f) When, in the case of public works, construction services additional to those originally contracted are required in response to unforeseen circumstances that are strictly necessary for the fulfilment of the objectives of the contract that brought them into being. However, the total value of contracts awarded for additional construction services may not exceed 50% of the value of the main contract;

(g) Insofar as is strictly necessary where, for reasons of extreme urgency brought about by events which the entity could not have foreseen, the goods or services could not be obtained in time by means of open or selective tendering and the use of such procedures could result in serious prejudice to the entity or the performance of its duties. For the purposes of this subparagraph, an entity's failure to manage funds available within a specified period shall not constitute an unforeseen event;

(h) When a contract is awarded to the winner of a design contest, provided that:
(i) The contest was organised in a manner consistent with the principles of this Chapter, in particular with regard to the publication of a government procurement notice; and
(ii) The participants are judged or evaluated by a jury or independent body;

(i) In the case of purchases made under exceptionally advantageous conditions that only arise in the very short term in the case of unusual disposals such as those derived from situations of liquidation, receivership or bankruptcy, but not in the case of ordinary purchases made from regular suppliers and

(j) When an entity needs to procure consulting services involving matters of a confidential nature, the disclosure of which could reasonably be expected to compromise confidential government information, cause economic instability or otherwise be contrary to the public interest.

5. An entity shall prepare a written report or maintain a record for each contract awarded under paragraph 4. Said report or record shall include the name of the entity, the value and nature of the goods or services procured and an indication of the circumstances and conditions justifying the use of a procedure other than open tender.

[bookmark: _Toc494463904]ARTICLE 8.10: Deadlines for Submission of Bids

1. An entity shall provide suppliers sufficient time to submit applications to participate in a government procurement process and to prepare and submit appropriate tenders, taking into account the nature and complexity of the procurement. An entity shall provide a term of no fewer than 30 days from publication of the procurement notice for submission of tenders.

2. Notwithstanding the provisions of paragraph 1, an entity may establish a period of fewer than 30 days, but in no case fewer than 10 days, in the following circumstances:
(a) When the entity has published a separate notice containing a description of the procurement, approximate deadlines for the submission of tenders or, where appropriate, conditions for participation in a procurement and an address where documents concerning the procurement have been made available, at least 30 days and not more than 12 months in advance;

(b) In the case of a new, second or subsequent publication of government procurement notices of a recurring nature;

(c) Where a state of urgency duly substantiated by an entity makes meeting the deadline stipulated in paragraph 1 impracticable; or

(d) When the entity acquires goods or services that are generally sold or offered for sale in the commercial market to non-governmental buyers, and are usually purchased by said buyers for non-governmental purposes.

3. A Party may provide that a company can reduce the bidding deadline set down in paragraph 1 by five days for each of the following circumstances, where:
(a) The notice of intended procurement is published by electronic means;

(b) All procurement documents that are made available to the public by electronic means are published from the date of publication of the procurement notice; or

(c) Tenders can be received by the procuring entity through electronic means.

4. The application of paragraphs 2 and 3 may not result in a reduction of the periods specified in paragraph 1 to fewer than 10 days from the date of publication of the procurement notice.

[bookmark: _Toc494463905]ARTICLE 8.11: Procurement Documents

1. An entity shall provide suppliers all information necessary to enable them to prepare and submit appropriate tenders.

2. The tender documentation should include, as a minimum, a full description of the following:
(a) The nature and quantity of goods or services to be procured or, if the amount is not known, the estimated quantity and any requirement that must be met, including technical specifications, certificates of conformity assessment, plans, drawings or instruction manuals;

(b) The conditions for participation of suppliers, including information and documents that suppliers are required to submit in relation to those conditions;

(c) The evaluation criteria to be considered in the awarding of a contract and, unless price is the sole criterion, the relative importance of those criteria;

(d) When an entity holds an electronic auction, the rules applicable to the auction, including identification of the elements of the tender related to the evaluation criteria;

(e) The date, time and place of opening of bids;

(f) The date or period for delivery of the goods or the supply of services or the duration of the contract; and

(g) Any other term or condition, such as payment terms and the format in which bids will be submitted.

3. When an entity does not publish all tender documentation electronically, it must ensure that it is available to any provider who requests it.

4. When, during the course of a procurement, an entity modifies the criteria referred to in paragraph 2, it shall communicate such modifications in writing:
(a) To all suppliers participating in the procurement at the time of the modification of the criteria, if the identities of such suppliers are known, and in other cases, in the same way the original information was communicated, and

(b) With sufficient time to allow said suppliers to modify and resubmit their tenders, as appropriate.

[bookmark: _Toc494463906]ARTICLE 8.12: Conditions for Participation 

1. Where a Party, including its entities, requires suppliers to comply with registration or eligibility requirements or any other condition to participate in a government procurement process, the entity shall publish a notice inviting the suppliers to submit tenders for such participation. The entity shall publish the notice sufficiently in advance to provide interested suppliers sufficient time to prepare and submit tenders, and for the entity to evaluate and make determinations on the basis of said tenders.

2. Each entity must:
(a) Limit the conditions for participation in a government procurement process to those that are essential so as to ensure that a potential supplier has the legal, commercial, technical and financial capabilities to meet the requirements and the technical requirements of government procurement on the basis of the provider’s business both within and outside the territory of the Party of the entity;

(b) Base its decision on eligibility solely on the conditions to participate that were specified in advance in notices or the tender documents, and

(c) Allow all suppliers of other Parties who have satisfied the conditions for participation to be recognised as eligible and able to participate in the government procurement.

3. Entities may establish permanent, publicly available lists of suppliers eligible to participate in government procurements. Where an entity requires suppliers to appear as eligible in said list as a condition for participation in a government procurement and a supplier that has not yet been deemed eligible requests to be included in the list, the Parties shall ensure that the procedure for inclusion in the list starts promptly and they shall allow the supplier to participate in the government procurement, provided that there is sufficient time to complete the procedures for eligibility within the timeframe set down for submission of tenders.

4. No entity may impose previously having been awarded one or more contracts by an entity of that Party or having prior work experience in the territory of that Party as a condition for a supplier to participate in a government procurement process.

5. An entity shall promptly notify any suppliers that have submitted bids for eligibility of that entity’s decision on the bid. When an entity rejects a bid for eligibility or ceases to recognise a supplier as meeting the conditions for participation, the entity shall promptly provide the supplier, at its request, a written explanation of the reasons for the entity's decision.

6. Nothing in this Article shall preclude an entity from excluding a supplier of a procurement on grounds established by a Party, such as bankruptcy, liquidation or insolvency, false declarations during a government procurement process or significant or persistent deficiencies in the performance of any substantive requirement or obligation arising from one or more previous contracts.

[bookmark: _Toc494463907]ARTICLE 8.13: Treatment of Tenders and Awarding of Contracts

1. An entity shall receive, open, and treat all tenders using procedures that ensure equality and impartiality in the government procurement process and shall treat tenders as confidential, at least until they are opened.

2. For a bid to be considered for award, an entity shall require that it be presented in writing and at the time of the opening of tenders:
(a) That it conform to the essential requirements set out in the procurement documents; and

(b) That it come from a supplier that has satisfied the conditions for participation.

3. Unless an entity determines that the award of a contract is against the public interest, the entity shall award the contract to the supplier that the entity has determined meets the conditions for participation, is fully capable of undertaking the contract and whose bid is considered the most advantageous based solely on the requirements and evaluation criteria specified in the procurement documents.

4. An entity may not cancel a government procurement or terminate or modify an awarded contract in order to avoid the obligations of this Chapter.

[bookmark: _Toc494463908]ARTICLE 8.14: Information on Awards

1. An entity shall promptly publish its decision on the award of a contract. If so requested, an entity shall provide a supplier whose tender was not selected for award with the reasons for not selecting its tender and the relative advantages of the bid that the entity selected.

2. After an award under this Chapter, an entity shall promptly publish, in an electronic medium listed in Annex 8.2, a notice that includes as a minimum the following information on the award of the contract:
(a) The name of the entity;

(b) A description of the goods or services procured;

(c) The award date;

(d) The name of the provider to whom the contract was awarded;

(e) The value of the contract; and

(f) The government procurement method used.

3. An entity shall maintain records and reports related to government procurement processes covered by this Chapter, including the records and reports stipulated in Article 8.9.5, for a period of at least three years.

4. Subject to the provisions of Article 8.19, at the request of a Party, the other Party shall promptly provide the information necessary to determine whether a government procurement was conducted fairly, impartially and in accordance with this Chapter, including information on the characteristics and relative advantages of the winning bid.

[bookmark: _Toc494463909]ARTICLE 8.15: Integrity in Government Procurement Practices

Each Party shall ensure the existence of administrative or penal sanctions to tackle corruption in its government procurement processes, and that its entities establish policies and procedures to eliminate any potential conflict of interest on the part of those involved in government procurement or having an influence over it.

[bookmark: _Toc494463910]ARTICLE 8.16: Appeal Procedure

1. Each Party shall establish a procedure for administrative or judicial review that is timely, effective, transparent and non-discriminatory, in accordance with the principle of due process, by means of which a supplier can make appeals related to a government procurement covered by this Chapter in which the provider has an interest, alleging a violation of this Chapter.

2. Each Party shall establish or designate at least one impartial administrative or judicial authority independent of its entities to receive and review the appeals referred to in paragraph 1 and to formulate relevant conclusions and recommendations.

3. When an appeal by a supplier is initially reviewed by an authority other than those referred to in paragraph 2, the Party shall ensure that the supplier may appeal the initial decision before an independent impartial administrative or judicial authority of the entity that is the subject of the appeal.

4. Each Party shall make provisions for the authority established or designated pursuant to paragraph 2 to have the authority to take prompt interim measures to preserve the supplier's opportunity to participate in government procurement processes and to ensure that the Party complies with this Chapter. Such measures may result in the suspension of the procurement process.

5. Notwithstanding any other appeal procedures provided or developed by each of the Parties, each Party shall ensure that the authority established or designated pursuant to paragraph 2, provides at least the following:
(a) Sufficient time for the supplier to prepare and submit written appeals, which in no case may be fewer than 10 days from the time the act or omission which gave rise to the appeal became known to the supplier or reasonably should have become known to it; and

(b) Prompt delivery in writing of the decisions relating to the appeal, with an explanation of the rationale for each decision.

[bookmark: _Toc494463911]ARTICLE 8.17: Use of Electronic Media

1. The Parties shall provide information regarding future government procurement opportunities through electronic means.

2. The Parties shall encourage, to the extent possible, the use of electronic media for the delivery of procurement documents and the receipt of tenders.

3. When government procurements covered by this Chapter are conducted through electronic means, each Party:
(a) Shall ensure that the procurement is conducted using information technology and software systems, including those related to the authentication and encryption of information, which are accessible and interoperable with generally available information technology and software systems; and

(b) Shall maintain mechanisms that ensure the security and integrity of requests to participate and bids, and which determine the time of receipt thereof.

[bookmark: _Toc494463912]ARTICLE 8.18: Amendments and Corrections

1. Any Party may change its lists contained in Annex 8.2, provided that:
(a) It notifies the other Parties in writing;

(b) It includes intended compensatory adjustments in said notification which permit the other Parties to maintain a level of coverage comparable to that existing prior to the amendment, except as provided in paragraphs 2 and 3; and

(c) The other Parties do not object in writing within 30 days of notification.

2. Any Party may make corrections of a purely formal nature to its lists contained in Annex 8.2, such as:
(a) A change to the name of an entity listed in Annex 8.2;

(b) Merger of two or more entities listed in Annex 8.2; and

(c) Separation of an entity listed in Annex 8.2 into two or more entities that are added to Annex 8.2;

Provided that it notifies the other Parties in writing and they do not object in writing within 30 days of such notification. The Party making such amendment shall not be obliged to provide compensatory adjustments.

3. A party need not provide compensatory adjustments in circumstances in which the proposed amendment to its lists in Annex 8.2 covers an entity over which the Party has effectively eliminated its control or influence. Where the Parties do not agree that said government control or influence has been effectively eliminated, the objecting Party may request additional information or consultations in order to clarify the nature of any government control or influence and to reach agreement on the retention or removal of the entity’s coverage under this Chapter.

4. Where the Parties have agreed to an amendment or correction of a purely formal nature to their Schedules in Annex 8.2, including where no party has objected within 30 days in accordance with paragraphs 1 and 2, the Free Trade Commission shall adopt a decision to that effect.

[bookmark: _Toc494463913]ARTICLE 8.19: Undisclosed Information

1. The parties, their entities and their review authorities shall not disclose confidential information without the written consent of the supplier that has provided such information, where said disclosure could prejudice the legitimate commercial interests of a particular person or could prejudice fair competition between suppliers.

2. No provision in this Chapter shall be construed to require a Party or its entities to disclose confidential information which could impede compliance with the law or otherwise be contrary to the public interest.

[bookmark: _Toc494463914]ARTICLE 8.20: Exceptions

1. Nothing in this Chapter shall be construed to prevent a Party from taking any action or abstaining from disclosing any information deemed necessary for the protection of its essential security interests relating to the procurement of arms, munitions or war materials, or government procurement indispensable for national security or for national defence purposes.

2. Provided that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between the Parties, or imply a disguised restriction on trade between the Parties, nothing in this Chapter shall be construed to prevent a Party from adopting or maintaining measures:
(a) Necessary to protect public morale, order or safety;

(b) Necessary to protect human, animal or plant health or life, including environmental measures;

(c) Necessary to protect intellectual property; or

(d) Relating to goods or services provided by disabled persons, philanthropic institutions or prison labour.

[bookmark: _Toc494463915]ARTICLE 8.21: Facilitating the Participation of Micro, Small and Medium Enterprises

1. The Parties recognise the important contribution that micro, small and medium enterprises (hereinafter "MSMEs") can make to economic growth and employment, and the importance of facilitating their participation in government procurement.

2. The Parties also recognise the importance of business alliances between the Parties' suppliers and in particular MSMEs, including joint participation in procurement procedures.

3. Where a Party maintains measures that give preferential treatment to its MSMEs as opposed to those of other Parties, that Party shall endeavour to reduce these measures.

4. Where a Party maintains measures providing preferential treatment to its MSMEs, it shall ensure that such measures, including eligibility criteria, be objective and transparent.

5. The Parties may:
(a) Provide information on the measures used to assist, promote, encourage or facilitate participation of MSMEs in government procurement; and

(b) Cooperate in the development of mechanisms to provide information to MSMEs on ways to participate in government procurement covered by this Chapter.

6. To facilitate the participation of MSMEs in government procurement covered [by this Chapter], each Party shall, insofar as practicable:
(a) Provide information related to government procurement, including a definition of MSMEs in an electronic portal;

(b) Ensure that the procurement documents are available free of charge;

(c) Identify MSMEs interested in becoming commercial partners of other companies in the territory of the other Parties;

(d) Develop databases on MSMEs in its territory to be used by entities of the other Parties; and

(e) Perform other activities to facilitate the participation of MSMEs in procurement covered by this Chapter.

[bookmark: _Toc494463916]ARTICLE 8.22: Cooperation

1. The Parties shall use their best efforts to develop cooperative activities to achieve a better understanding of their respective government procurement systems, as well as better access to their respective markets, in areas such as:
(a) Exchanging experiences and information, including regulatory frameworks, best practices and statistics;

(b) Facilitating the participation of the Parties' suppliers in government procurement covered [by this Chapter], particularly MSMEs;

(c) Development and use of electronic media in the government procurement systems;

(d) Training and technical assistance for providers on market access in government procurement; and

(e) Institutional strengthening for compliance with this Chapter, including the training of public servants.

2. The Parties shall notify the Committee on Government Procurement established in Article 8.23 of the performance of any cooperative activity.

[bookmark: _Toc494463917]ARTICLE 8.23: Government Procurement Committee

1. The Parties hereby establish a Committee on Government Procurement (hereinafter referred to as the "Committee"), comprising representatives of each Party.

2. The functions of the Committee shall include:
(a) Monitoring and evaluating the implementation and administration of this Chapter, including its use, and recommending relevant activities to the Free Trade Commission;

(b) Reporting to the Free Trade Commission on the implementation and administration of this Chapter, where applicable;

(c) Monitoring cooperation activities;

(d) Considering the pursuit of further negotiations with the aim of expanding the coverage of this Chapter; and

(e) Handling any other matter relating to this Chapter.

3. Unless the Parties agree otherwise, the Committee shall meet at least once a year on the date, at the place and according to the agenda previously agreed by the Parties.

[bookmark: _Toc494463918]ARTICLE 8.24: Future Negotiations

At the request of any Party, the other Parties shall consider holding future negotiations in order to expand the coverage of this Chapter on a reciprocal basis, when any Party grants greater access to its government procurement market to suppliers from a non-Party state than to the other Parties' suppliers pursuant to this Additional Protocol, by means of an international treaty to enter into force after this Additional Protocol.



[bookmark: _Toc393717848][bookmark: _Toc494463919]ANNEX 8.2

[bookmark: _Toc393717849][bookmark: _Toc494463920]Section A: Entities at the Central or Federal Level of Government

This Chapter applies to entities at the central or federal level of government contained in each Party’s Schedule to this Section.

[bookmark: _Toc393717850][bookmark: _Toc494463921]Chile
Executive
Presidency of the Republic
Ministry of the Internal Affairs and Public Security
Ministry of Foreign Affairs
Ministry of National Defence
Ministry of Finance
Ministry of the General Secretariat of the Presidency
Ministry of the General Secretariat of the Government
Ministry of the Economy, Development and Tourism
Ministry of Mining
Ministry of Energy
Ministry of Social Development
Ministry of Education
Ministry of Justice
Ministry of Labour and Social Security
Ministry of Public Works
Ministry of Transport and Telecommunications
Ministry of Health
Ministry of Housing and Urban Development
Ministry of National Heritage
Ministry of Agriculture
Ministry of the Environment

Supervisory Bodies
Comptroller General of the Republic

Regional Governments
All Municipalities
All Districts or Provinces
[bookmark: _Toc393717851]
Note for Chile
Unless otherwise specified in this Section, all agencies subordinate to those listed, are covered by this Chapter.

[bookmark: _Toc393717852][bookmark: _Toc494463922]Colombia
Executive Branch
Administrative Department of the Presidency of the Republic
Ministry of Internal Affairs
Ministry of Foreign Affairs
Ministry of Finance and Public Credit
Ministry of Justice and Law
Ministry of National Defence (Note 2)
Ministry of Agriculture and Rural Development (Note 3)
Ministry of Health and Social Security
Ministry of Labour
Ministry of Mines and Energy (Note 4)
Ministry of Commerce, Industry and Tourism
Ministry of National Education
Ministry of the Environment and Sustainable Development
Ministry of Housing, Cities and Territory
Ministry of Information Technologies and Communications
Ministry of Transport (Note 5)
Ministry of Culture
National Planning Department
National Directorate of Intelligence
Administrative Department of Public Service
National Administrative Department of Statistics
Administrative Department of Sport, Recreation, Physical Activity and Use of Free Time –Coldeportes–
Administrative Department of Science, Technology and Innovation –Colciencias–
Administrative Department for Social Prosperity (Note 6)

Legislative Branch
Senate of the Republic
House of Representatives

Judicial Branch
Higher Judicial Council
Office of the General Prosecutor

Supervisory Bodies
Office of the Comptroller General of the Republic
Office of the Auditor General of the Republic
Office of the Attorney General
Office of the Ombudsman

Electoral Body
National Civil Registry (Note 7)
[bookmark: _Toc393717853]
Notes for Colombia
1. Unless otherwise provided, this Chapter shall apply to regulatory bodies, special administrative units, agencies, scientific and technological institutes, and public establishments of the entities listed in this Section under the General Government Procurement Statute.

2. Ministry of National Defence. This Chapter does not cover procurement of goods contained in Section 2 (Food, Beverages and Tobacco; Textiles, Apparel and Leather Products) of the Central Product Classification of the United Nations (CPC Version 1.0)[footnoteRef:17] for the General Command of the Armed Forces, the National Army, the National Navy, the National Air Force and the National Police. [17:  	http://unstats.un.org/unsd/cr/registry/regcst.asp?Cl=3] 


3. Ministry of Agriculture and Rural Development. This Chapter does not cover the procurement of food, agricultural supplies and live animals, related to agricultural support and food aid programmes.

4. Ministry of Mines and Energy. This Chapter does not cover the procurement of nuclear materials and technology by the Colombian Geological Survey.

5. Ministry of Transport. This Chapter does not cover procurement related to infrastructure for the airport system or the national aerospace system carried out by the Special Administrative Unit of Civil Aeronautics - Aerocivil.

6. Administrative Department for Social Prosperity. This Chapter does not cover procurement of goods contained in Section 2 (Food, Beverages and Tobacco; Textiles, Apparel and Leather Products) of the Central Product Classification of the United Nations (CPC Version 1.0), targeting social assistance programmes carried out by the Colombian Institute of Family Welfare – ICBF.

7. Office of the National Civil Registry. Procurements for the preparation and holding of elections are not covered by this Chapter. 

[bookmark: _Toc393717854][bookmark: _Toc494463923]Mexico
Ministry of Internal Affairs
General Secretariat of the National Population Council
General National Archive
Executive Secretariat of the National Public Security System
Federal Police Force
Social Prevention and Rehabilitation
National Centre for Disaster Prevention
National Institute for Federalism and Municipal Development
Technical Secretariat of the Assessment Committee for Publications and Illustrated Magazines
Production Centre for Informational and Special Programmes
Mexican General Directorate of Refugee Assistance
National Institute of Migration

Ministry of Foreign Affairs
Mexican Section of the International Boundary and Water Commission of Mexico - United States of America
Mexican Section of the International Boundary and Water Commission of Mexico - Guatemala - Belize

Ministry of Finance and Public Credit
National Banking and Securities Commission
National Insurance and Bonds Commission
Tax Administration Service
Service of Management and Disposal of Assets
National Commission of the Retirement Savings System

Ministry of Agriculture, Livestock, Rural Development, Fisheries and Food
National Institute of Forestry, Agricultural and Livestock Research
Services Agency for Marketing and Development of Agricultural Markets
National Aquaculture and Fisheries Commission
National Health, Food Safety and Food Quality Service
Agriculture, Food and Fisheries Information and Statistics Service
National Seed Inspection and Certification Service
National Institute of Fisheries

Ministry of Communications and Transport
Mexican Transport Institute

Ministry of the Economy
Federal Regulatory Improvement Commission
National Institute of Entrepreneurship

Ministry of Public Education
National Institute of Anthropology and History
National Institute of Fine Arts and Literature
National Institute of Historical Studies of the Revolutions of Mexico
Radio Education
National Council for Culture and the Arts
National Physical Culture and Sports Commission
National Copyright Institute

Ministry of Health
Heritage and Public Welfare Administration
National Blood Transfusion Centre
Biologics and Reagents Laboratories of Mexico
National Rehabilitation Institute
National Centre for the Prevention and Control of HIV/AIDS
National Centre for Disease Control and Prevention Programmes
National Centre for Child and Adolescent Health
Federal Commission for Protection against Health Risks
Psychiatric Care Services
National Medical Arbitration Commission
National Transplants Centre

Ministry of Labour and Social Security
Federal Office of the Labour Protection Ombudsman

Ministry of Agrarian, Land and Urban Development
Office of the Agrarian Ombudsman
National Agrarian Registry

Ministry of the Environment and Natural Resources
Mexican Institute of Water Technology
Office of the Attorney General

Ministry of Energy
National Commission for Nuclear Safety and Safeguards
National Commission for Energy Efficiency
Energy Regulation Commission

Ministry of Social Development
National Housing Commission
National Directorate of the Human Development Programme Oportunidades

Ministry of Tourism

Ministry of the Public Service

National Arid Zones Commission

National Free Textbooks Commission

National Council for the Promotion of Education

Ministry of National Defence

Ministry of the Navy

Engineering and Industrial Development Centre

[bookmark: _Toc393717855][bookmark: _Toc494463924]Peru
Unless otherwise specified, this Chapter applies to all agencies that are subordinate to the entities contained in the Peru Schedule.
National Association of University Vice-Chancellors
Central Reserve Bank of Peru
Congress of the Republic of Peru
National Judicial Council 
Comptroller General of the Republic
Office of the Ombudsman
National Elections Board
Ministry of the Environment
Ministry of Agriculture and Irrigation
Ministry of Foreign Trade and Tourism
Ministry of Culture
Ministry of Defence (Note 1)
Ministry of the Economy and Finance (Note 2)
Ministry of Education
Ministry of Energy and Mines
Ministry of Justice
Ministry of Women's Affairs and Vulnerable Communities
Ministry of Production
Ministry of Foreign Affairs
Ministry of Health
Ministry of Labour and Employment Promotion
Ministry of Transport and Communications
Ministry of Housing, Construction and Sanitation
Ministry of Internal Affairs (Note 1)
Office of the Public Prosecutor
National Office of Electoral Processes
Judicial Branch
Office of the President of the Council of Ministers
National Registry of Identification and Marital Status
Supervisory Agency of Banks, Insurance and Private Administrators of Pension Funds 
Constitutional Court
[bookmark: _Toc393717856]
Notes for Peru
1. Ministry of Defence and Ministry of Internal Affairs This Chapter does not apply to the procurement of clothing (SA 6205) and footwear (SA 64011000) by the Army, Navy, Air Force or the National Police of Peru.

2. Ministry of Economy and Finance. This Chapter does not apply to procurement by the Agency for Promotion of Private Investment (PROINVERSION) of any technical, legal, financial, economic or similar consultation service that may be necessary to promote private investment through the granting of concessions or other modalities such as the raising of capital, joint ventures, service contracts, leasing and management.

[bookmark: _Toc393717857][bookmark: _Toc494463925]Section B: Entities at the Sub-central or Sub-federal Level of Government

This Chapter applies to entities of the sub-central or sub-federal level of government contained in each Party’s Schedule to this Section.

[bookmark: _Toc393717858][bookmark: _Toc494463926]Chile
All Municipalities

[bookmark: _Toc393717859][bookmark: _Toc494463927]Colombia
All Departments
All Municipalities
[bookmark: _Toc393717860]
Note for Colombia
1. The following are not covered by this Chapter:
(a) The procurement of food, agricultural supplies and live animals, related to agricultural support and food aid programmes.
(b) The procurement of goods contained in Section 2 (Food, Beverages and Tobacco; Textiles, Apparel and Leather Products) of the Central Product Classification of the United Nations (CPC version 1.0), targeting social assistance programmes

[bookmark: _Toc393717861][bookmark: _Toc494463928]Mexico
From the signing of this Additional Protocol, Mexico shall initiate an internal process of consultation with its state governments with a view to their voluntary inclusion under the scope of this Chapter.

Mexico must conclude said consultations to extend the application of this Chapter to its state governments no later than three years after the signing of this Additional Protocol and shall notify the other Parties of the results of these consultations.

The inclusion of the state governments will take place by means of a Decision of the Free Trade Commission.

[bookmark: _Toc393717862][bookmark: _Toc494463929]Peru
This Chapter applies to government procurement carried out only by those entities contained in this Schedule.
[bookmark: _Toc393717863]Regional Level of Government
Regional Government of Amazonas
Regional Government of Ancash
Regional Government of Arequipa
Regional Government of Ayacucho
Regional Government of Apurímac
Regional Government of Cajamarca
Regional Government of Callao
Regional Government of Cusco
Regional Government of Ica
Regional Government of Huancavelica
Regional Government of Huánuco
Regional Government of Junín
Regional Government of La Libertad
Regional Government of Lambayeque
Regional Government of Lima
Regional Government of Loreto
Regional Government of Madre de Dios
Regional Government of Moquegua
Regional Government of Pasco
Regional Government of Piura
Regional Government of Puno
Regional Government of San Martín
Regional Government of Tacna
Regional Government of Tumbes
Regional Government of Ucayali
[bookmark: _Toc393717864]
Local Level of Government
All provincial and district municipalities are covered.

[bookmark: _Toc393717865][bookmark: _Toc494463930]Section C: Other Entities Covered

This Chapter applies to other entities contained in each Party’s Schedule to this Section where the value of the respective procurement has been estimated in accordance with Article 8.5. Unless otherwise specified, this Chapter applies only to the entities listed in this Section.

[bookmark: _Toc393717866][bookmark: _Toc494463931]Chile
Arica Port Company
Iquique Port Company
Antofagasta Port Company
Coquimbo Port Company
Valparaíso Port Company
San Antonio Port Company
Talcahuano San Vicente Port Company 
Puerto Montt Port Company 
Chacabuco Port Company 
Austral Port Company
Chacalluta Airport, Arica
Diego Aracena Airport, Iquique
Cerro Moreno Airport, Antofagasta
Mataveri Airport, Easter Island
Arturo Merino Benítez Airport, Santiago
El Tepual Airport, Puerto Montt
General Carlos Ibáñez del Campo Airport, Punta Arenas

[bookmark: _Toc393717867][bookmark: _Toc494463932]Colombia
Logistics Agency of the Armed Forces (Note 1)
National Police Revolving Fund (Note 1)
Revolving Fund of the Administrative Department of Security (Note 1)
Army Institute of State Housing
National Taxes and Customs Directorate – DIAN
Colombian Institute for the Promotion of Higher Education – ICFES
National Penitentiary and Prison Institute – INPEC
Penitentiary and Prison Services Unit – SPC
National Learning Service – SENA
[bookmark: _Toc393717868]
Note for Colombia
1.	Logistics Agency of the Armed Forces Revolving Fund of the National Police, Revolving Fund of the Administrative Department of Security. The procurement of goods contained in Section 2 (Food, Beverages and Tobacco; Textiles, Apparel and Leather Products) of the Central Product Classification of the United Nations (CPC Version 1.0), for the General Command of the Armed Forces, the National Army, the National Navy, the National Air Force, and the National Police are not covered by this Chapter.

[bookmark: _Toc393717869][bookmark: _Toc494463933]Mexico
Graphic Workshops of Mexico
Airports and Auxiliary Services (ASA)
Federal Access Roads and Bridges and Related Services (CAPUFE)
Mexican Postal Service
Telecommunications of Mexico (TELECOM)
Petróleos Mexicanos (PEMEX) (Does not include fuel and gas purchases)
(a) PEMEX Corporate
(b) PEMEX Exploration and Production
(c) PEMEX Refining
(d) PEMEX Gas and Basic Petrochemicals
(e) PEMEX Petrochemicals
Federal Electricity Commission (CFE)
Mexican Geological Survey
Diconsa, S.A. de C.V.
Liconsa, S.A. de C.V. (Excludes purchases of agricultural goods made as part of support programmes for agriculture and goods for human consumption)
Federal Consumer Protection Office
Institute of Security and Social Services for State Workers (ISSSTE)
Mexican Social Security Institute (IMSS)
National System for Integral Family Development (DIF) (Excludes purchases of agricultural goods made as part of support programs for agriculture and goods for human consumption)
Institute of Social Security for the Mexican Armed Forces
National Commission for the Development of Indigenous Peoples
National Adult Education Institute
Centro de Integración Juvenil, A.C.
National Institute of Older Persons
National Institute of Physical Infrastructure for Schools
National Water Commission
Commission for the Regularisation of Land Tenure
National Council of Science and Technology (CONACYT)
NOTIMEX S.A. de C.V.
Mexican Institute of Cinematography
National Social Welfare Lottery
Forecasting for Social Welfare
National Women's Institute
Grupo Aeroportuario de la Ciudad de México, S.A. de C.V.
Aeropuerto Internacional de la Ciudad de México, S.A. de C.V.
Servicios Aeroportuarios de la Ciudad de México, S.A. de C.V.
Mexican Industrial Property Institute
National Forest Commission
Mexican Institute of Youth
Tehuantepec Isthmus Railway
Consejo de Promoción Turística de México, S.A. de C.V.

[bookmark: _Toc393717870][bookmark: _Toc494463934]Peru
Agro Banco
Banco de la Nación
Compañía de Negociaciones Mobiliarias e Inmobiliarias S.A.
Corporación Financiera de Desarrollo S.A.
Corporación Peruana de Aeropuertos y Aviación Civil S.A. (CORPAC)
Electricidad del Perú S.A. (ELECTROPERU)
Empresa Eléctrica del Sur S.A.
Empresa de Administración de Infraestructura Eléctrica S.A.
Empresa de Generación Eléctrica de Machupicchu
Empresa Nacional de la Coca S.A. (ENACO)
Empresa Nacional de Puertos S.A. (ENAPU)
Empresa Peruana de Servicios Editoriales
Empresa Regional de Servicios Públicos de Electricidad del Oriente
Empresa Regional de Servicios Públicos de Electricidad del Sur Este S.A.
Inmobiliaria Milenia S.A. (INMISA)
PERUPETRO
Petróleos del Perú (PETROPERU) (Note 1)
Lima Potable Water and Sewerage Treatment Service (SEDAPAL)
Social Health Insurance (ESSALUD) (Note 2)
Navy Industrial Service (SIMA)
Servicios Postales del Perú S.A.
Sociedad Eléctrica del Sur Oeste
[bookmark: _Toc393717871]
Notes for Peru
1. Petróleos del Perú (PETROPERU). This Chapter does not apply to the procurement of the following goods:
(a) Crude oil
(b) Petrol
(c) Propanes
(d) Diesels
(e) Butanes
(f) Low sulphur middle distillate or Diesel
(g) Natural gas
(h) Biodiesel
(i) Saturated acyclic hydrocarbons
(j) Catalysts
(k) Ethanol
(l) Additives

2. Social Health Insurance (ESSALUD). This Chapter does not apply to government procurement of sheets (SA 6301) and blankets (SA 6302).

[bookmark: _Toc393717872][bookmark: _Toc494463935]Section D: Goods

[bookmark: _Toc494463936]Chile

This Chapter applies to all goods procured by the entities listed in Sections A through C, unless otherwise specified in this Chapter, including this Annex.

[bookmark: _Toc393717873][bookmark: _Toc494463937]Colombia

This Chapter applies to all goods procured by the entities listed in Sections A to C, subject to the Notes to the respective Sections and the General Notes, with the exception of the goods excluded from each Party's Schedule.
[bookmark: _Toc393717874]
Note for Colombia
1.	The acquisition of goods required in the execution of research and development services.

[bookmark: _Toc393717875][bookmark: _Toc494463938]Mexico
This Chapter shall apply to all goods procured by the entities listed in Sections A to C of this Annex. However, for purchases made by the Secretariat of National Defence and the Secretariat of the Navy, the following goods are excluded from the coverage of this Chapter:
(Note: The numbers refer to the code of the Federal Supply Classification, FSC[footnoteRef:18]) [18:  	http://www.economia.gob.mx/comunidad-negocios/comercio-exterior/tlc-acuerdos] 

Arms
Nuclear materials
Fire control equipment
Munitions and explosives
Guided missiles
Aircraft and structural components for aircraft 
Components and accessories for aircraft
Take-off, landing and ground handling equipment for aircraft
Spacecraft
Boats, small boats, pontoons and floating docks
Boats and marine equipment
Passenger Motor Vehicles (only the following: buses in 2310, military trucks and trailers in 2320 and 2330, and tracked combat, assault and tactical vehicles in 2350)
Motors, turbines and components
Bearings
Manual tools
Communication, detection and coherent radiation equipment
Components for electrical and electronic equipment
Fibre optic materials, components, assemblies and accessories
Textiles, leather products, furs, apparel, footwear, tents and flags
Clothing, individual equipment and insignias
Rations
Metal rods, sheets and moulds

[bookmark: _Toc393717876][bookmark: _Toc494463939]Peru
This Chapter shall apply to all goods procured by the entities listed in Sections A to C, subject to the Notes to the respective Sections and Section G.

[bookmark: _Toc393717877][bookmark: _Toc494463940]Section E: Services 
[bookmark: _Toc393717878]
[bookmark: _Toc494463941]Chile
This Chapter shall apply to all goods procured by the entities listed in Sections A to C, except the following:
Financial Services: All classes

[bookmark: _Toc393717879][bookmark: _Toc494463942]Colombia
This Chapter applies to all services procured by the entities listed in Sections A to C, subject to the Notes of said Sections, the General Notes, and the Notes to this Section, except for those services excluded in the Schedule of each of the Parties.

This Chapter does not cover procurement of the following services, pursuant to the Central Product Classification of the United Nations (CPC Version 1.0).

1. [bookmark: _Toc393717880]Research and Development Services
(a) Division 81. Research and Development Services

(b) Group 835. Scientific and Other Technical Services

(c) Data processing services (8596) and event organisation (8597), required during the carrying-out of scientific and technological activities
[bookmark: _Toc393717881]
2. Public Services
(a) Division 69. Electricity distribution services; reticulated gas and water distribution services

(b) Division 94. Sewage services and refuse disposal, sanitation and other environmental protection services (except 949 which is covered by this Chapter)

(c) Basic telecommunications (excludes value-added telecommunications services)
[bookmark: _Toc393717882]
3. Social Services
(a) Division 91. Public administration and other services to the community in general; social security services with compulsory membership

(b) Division 92. Teaching services

(c) Group 931. Human health services
[bookmark: _Toc393717883]
4. Television Programme Development 
(a) Sub-class 96121. Motion picture, videotape and television programme production services

[bookmark: _Toc393717884][bookmark: _Toc494463943]Mexico
[bookmark: _Toc393717885]Unless otherwise specified in this Chapter, including this Annex, this Chapter shall apply to all services procured by the entities listed in Sections A to C, except the following:
A	
	Research and Development 
	All classes
C	Architecture and Engineering Services
C130	Restoration (only for preservation services of historic sites and buildings)
D	Information Processing and related Telecommunications Services
D304	Automatic Data Processing Services for Telecommunications and Transmission, except for those services that are classified as enhanced or value-added, defined as telecommunications services employing computerised processing systems that: (a) act on the format, content, code, protocol or similar aspects of the information transmitted by the user; (b) provide the customer with additional, different or restructured information; or (c) involve user interaction with stored data. For the purposes of this provision, the acquisition of Automatic Data Processing Services for Telecommunications and Transmission does not include the ownership or furnishing of facilities for voice transmission or data services.
	
	D305
	Automatic Data Processing Services for Teleprocessing and time-sharing.

	
	D309
	Information and Data Broadcasting Services or Data Distribution Services

	
	D316
	Telecommunication Networks Management Services

	
	D317
	Automated News Services, Data or Other Services

	
	
	Information Services, Purchases of Data (the electronic equivalent

	
	
	of books, periodicals, regular publications, etc.)

	
	D399
	Other Automatic Data Processing Services and

	
	
	Telecommunications Services (including storage of data on tapes, CD, etc.)

	F
	
	Services related to Natural Resources

	
	F011
	Support Services for Insecticides/Pesticides

	G
	
	Health and Social Services

	
	
	All classes

	J
	
	Maintenance, Repair, Modification, Rebuilding and Installation

	
	
	of Goods/Equipment

	
	J010
	Arms

	
	J011
	Nuclear Weapons

	
	J012
	Fire Equipment and Control

	
	J013
	Munitions and Explosives

	
	J014
	Guided Missiles

	
	J015
	Aircraft and Structural Components for Aircraft

	
	J016
	Components and Accessories for Aircraft

	
	J017
	Take-off, Landing and Ground handling Equipment for Aircraft

	
	J018
	Spacecraft

	
	J019
	Ships, Small Structures, Barges and Floating Docks

	
	J020
	Boats and Marine Equipment

	
	J022
	Railway Equipment

	
	JO23
	Ground Vehicles, Motor Vehicles, Trailers and Motorcycles

	
	J024
	Tractors

	
	J025
	Parts for Automotive Vehicles

	
	J998
	Repair of non-nuclear ships

	K
	
	Counselling and Related Services (only for professional protection, personal and facilities security and surveillance services carried out by armed guards)

	
	K103
	Fuel Supply and Other Petroleum Services

	
	
	- excludes storage

	
	K105
	Security Services (only for professional protection,

	
	
	personal and facilities security and surveillance services carried out by armed guards)

	
	K109
	Surveillance Services (only for professional protection,

	
	
	personal and facilities security and surveillance services carried out by armed guards)

	
	K110
	Solid Fuel Handling Services

	L
	
	Financial Services and Related Services

	
	
	All classes

	R
	
	Professional, Administrative and Management Support Services

	
	R003
	[bookmark: _GoBack]Legal Services

	
	R004
	Certifications and Accreditations for Products and Institutions other than Educational Institutions

	
	R012
	Patent and Trademark Services

	
	R016
	Personal Contracts for Services

	
	R101
	Expertise (only for legal services)

	
	R103
	Message Services

	
	R105
	Mail and Correspondence Distribution Services (excludes Post Office Services)

	
	R106
	Post Office Services

	
	R116
	Legal Publication Services

	
	R200
	Recruitment of Military Personnel

	S
	
	Public Services

	
	
	All classes

	T
	
	Communications, Photographic, Mapping, Printing and

	
	
	Publication Services

	
	T000
	Communication Studies

	
	T001
	Market Research and Public Opinion Services (formerly

	
	
	Telephone and Field Interview Services, including polling of specific groups, newspaper and attitudinal polls) Except for CPC 86503 Consultancy services in marketing management

	
	T002
	Communication Services (includes Exhibition Services)

	
	T003
	Advertising Services

	
	T004
	Public Relations Services (includes Writing Services, Event Planning and Management, Relations with Mass Media, Radio and Television Analysis, Press Services)


	
	T005
	Artistic/Graphic Services

	
	T008
	Film Processing Services

	
	T009
	Film/Video Production Services

	
	T010
	Microfiche Services

	
	T013
	General Still Photography Services

	
	T014
	Printing/Framing Services

	
	T015
	Copying Services

	
	T017
	General Photography Services - Motion

	
	T018
	Audio/Visual Services

	
	T099
	Other Communication, Photography, Mapping, Printing and Publication Services


	U
	
	Education and Training Services

	
	U003
	Training of Reserves (Military)

	
	U010
	Certificates and Accreditations for Educational Institutions

	V
	
	Transport, Travel and Relocation Services

	
	
	All categories (except V503 Travel Agent Services)

	W
	
	Lease or Rental of equipment where the protection of patent, copyright or other proprietary rights is required

	
	W058
	Communication, Detection and Coherent Radiation Equipment



Notes for Mexico
1. The provisions of this Chapter do not apply to the operation of government facilities subject to concession.

2. All services related to those goods purchased by the Secretariats of National Defence and of the Navy that are not identified as subject to the coverage of this Chapter (Section D), shall be excluded from the disciplines of this Chapter.

3. Management services and the operation of contracts awarded to research and development centres which operate with federal funds, or related to the implementation of research programs sponsored by the government are excluded from the disciplines of this Chapter.

4. This Chapter does not apply to the purchase of transportation services that form part of, or are incidental to, a procurement contract.

[bookmark: _Toc393717886][bookmark: _Toc494463944]Peru
This Chapter shall apply to all services procured by the entities listed in Sections A to C, subject to the Notes to the respective Sections and Section G, except for services that have been excluded from the Schedule of Peru's specific commitments.

This Chapter does not cover procurement of the following services in accordance with the Central Product Classification of the United Nations (CPC Version 1.1)[footnoteRef:19]: [19:  	http://unstats.un.org/unsd/cr/registry/regcst.asp?Cl=16] 

CPC 8221	Accounting and auditing services CPC 82191	Conciliation and arbitration services

[bookmark: _Toc393717887][bookmark: _Toc494463945]Section F: Construction Services

Chile
This Chapter shall apply to all construction services procured by entities listed in Sections A to C, unless otherwise specified in this Chapter, including this Annex.

This Chapter shall not apply to construction services destined for Easter Island.

[bookmark: _Toc393717888][bookmark: _Toc494463946]Colombia
This Chapter applies to all construction services procured by the entities listed in Sections A to C, subject to the Notes to the respective Sections, the General Notes, and the Notes to this Section.
[bookmark: _Toc393717889]
Note for Colombia
1. 	Notwithstanding the content of any provision of this Chapter, a Colombian entity may apply conditions relating to the recruitment of local staff in rural areas, in contracting construction services for the construction, maintenance or rehabilitation of roads and highways, with a view to the promotion of employment and the improvement of living conditions in these areas.

[bookmark: _Toc393717890][bookmark: _Toc494463947]Mexico
Unless otherwise specified in this Chapter, including this Annex, this Chapter shall apply to all construction services procured by the entities listed in Sections A to C.

[bookmark: _Toc393717891][bookmark: _Toc494463948]Peru
This Chapter applies to the government procurement of all construction services for the CPC 51 procured by the entities listed in Sections A to C, unless otherwise specified in this Chapter.

[bookmark: _Toc393717892][bookmark: _Toc494463949]Section G: General Notes and Waivers
[bookmark: _Toc393717893]
[bookmark: _Toc494463950]Chile
The Chapter shall not apply, in the case of Mexico, to concession contracts for public works.
[bookmark: _Toc393717894]
[bookmark: _Toc494463951]Colombia
Unless there exist provisions to the contrary, the following General Notes apply without exception to this Chapter, including all sections of this Annex.

1. This Chapter does not apply to:
(a) The procurement of goods and services in the defence sector, the National Intelligence Agency and the National Protection Unit requiring reserves for its acquisition.

(b) Reserves of contracts up to USD 125,000 for the benefit of Micro, Small and Medium Enterprises (MSMEs), including any preferences, such as the exclusive right to provide a good or service; as well as measures aimed at facilitating technology disaggregation and outsourcing.

(c) Reintegration in civilian life programmes originating in peace processes, to assist those displaced by violence, to support people in conflict zones, and programmes in general that derive from the resolution of the armed conflict.

(d) Procurements and acquisitions made by the missions of the diplomatic service of the Republic of Colombia, exclusively for their operation and management.

2. Pursuant to Act No. 1150 of 2007, Colombia will ensure that each of the following Colombian entities conduct its procurement in a transparent manner, in accordance with commercial considerations; and treats the suppliers of the Parties at least as favourably as it treats its domestic suppliers and other foreign suppliers in respect of all aspects of its procurements, including the terms, conditions, rules and procedures for awarding contracts.
(a) Communications Social Insurance Fund – CAPRECOM

(b) Energy and Gas Regulation Commission – CREG

(c) Empresa Colombiana de Petróleos, S.A. – ECOPETROL

(d) State Industrial and Commercial Management Company for Games of Chance and Gambling Public Monopoly – COLJUEGOS

(e) Government Printing Press of Colombia

(f) Military Industry – INDUMIL

(g) Interconexión Eléctrica S.A. – ISA

(h) ISAGEN

(i) National Radio and Television of Colombia – RTVC

(j) National Territorial Air Service – SATENA

(k) Mining Energy Planning Unit – UPME

3. For the purposes set forth in Article 8.16.2, the Dispute Tribunal and the State Court are impartial authorities. Whereas these authorities do not have the authority to adopt interim measures in accordance with Article 8.16.4, the power to adopt such measures delegated to the Office of the Attorney General are considered sufficient to meet the requirements, supplementarily, of that paragraph. The Office of the Attorney General has the power to suspend the tendering and awarding of contracts in the course of any disciplinary proceedings brought against government officials responsible for government procurement.

Without prejudice to the provisions of the preceding paragraph, Colombia will work to implement the provisions of Article 8.16.4, within a maximum period of eight years from the entry into force of this Additional Protocol. Within this period and in accordance with the provisions of Article 8.23.2 (a), Colombia shall report to the Committee on the adoption of such measures.

4. The following are not covered: 
In the case of Mexico:
(a) Section A: The Legislative and Judicial Branches and the Electoral Organisation

(b) Section B: All departments and municipalities until such time as they agree bilaterally and reciprocally on a level of sub-federal/sub-central coverage

(c) Section E: The following services:
(i) [bookmark: _Toc393717895]Engineering and Architectural Services
Class 8321. Architectural Services
Class 8334. Design and engineering services
Class 8335. Engineering services during the construction and installation phases
[bookmark: _Toc393717896]
(ii) Transport Services
Division 64. Road transport services Division 66. Air transport services Class 6751. Bus station services
[bookmark: _Toc393717897]
(iii) Printing Services

(d) Concession contracts for public works 

In the case of Chile:
(e) Note 2 of this Section does not apply.


[bookmark: _Toc393717898][bookmark: _Toc494463952]Mexico
Notwithstanding any other provision of this Chapter, Sections A to F are subject to the following General Notes:
[bookmark: _Toc393717899]
Transitory Provisions
PEMEX, CFE and Construction for the non-energy sector
1. For each calendar year following the date of entry into force of this Additional Protocol, Mexico may set aside from the obligations of this Chapter the respective percentage specified in paragraph 2, of:
(a) The total value of contracts for the purchase of goods, services or any combination thereof, and of construction services procured by PEMEX during the year, that exceed the thresholds set out in Section H of this Annex;

(b) The total value of contracts for the purchase of goods, services or any combination thereof, and of construction services procured by CFE in the year, that exceed the thresholds set out in Section H of this Annex, and

(c) The total value of contracts for the purchase of construction services procured in the year, that exceed the thresholds set out in Section H of this Annex, excluding contracts for the purchase of construction services procured by PEMEX and CFE.

2. The percentages referred to in paragraph 1 above are the following:
	Year
	1
	2
	3
	4
	5
	6
	7
	8
	9
	10 and thereafter

	
	50%
	45%
	45%
	40%
	40%
	35%
	35%
	30%
	30%
	0%



3. The value of procurement contracts that are funded by loans from multilateral and regional financial institutions shall not be included in the calculation of the total value of procurement contracts in accordance with paragraphs 1 and 2 above. Procurement contracts that are financed by such loans shall also not be subject to any restrictions set out in this Chapter.

4. Mexico shall ensure that the total value of procurement contracts in a single FSC class (or other classification system agreed by the Parties) that are set aside by PEMEX or CFE under paragraphs 1 and 2 for any year does not exceed 15% of the total value of procurement contracts that PEMEX or CFE may set aside for that year.

5. Mexico shall ensure that, after 31 December of the fifth year following the date of entry into force of this Additional Protocol, PEMEX and CFE shall make all reasonable efforts to ensure that the total value of procurement contracts within the same FSC class (or other classification system agreed by the Parties), which are set aside by PEMEX or CFE under paragraphs 1 and 2 for any year, does not exceed 50% of the value of all PEMEX or CFE purchase contracts within that FSC class (or other classification system agreed by the Parties) for that year.

Pharmaceutical Products
6. This Chapter shall not apply until 1 January of the ninth year of the entry into force of this Additional Protocol, to drug purchases made by the Ministry of Health, IMSS, ISSSTE, the Department of National Defence and the Ministry of the Navy that are not currently patented in Mexico or whose Mexican patents have expired. Nothing in this paragraph shall prejudice the protection of intellectual property rights.
[bookmark: _Toc393717900]
Waivers
(a) In the case of Colombia:
Transitory Provisions 1 to 6 shall not apply.

(b) In the case of Chile:
With respect to the Transitional Provisions 1 to 5, Mexico shall use the following schedule, instead of the provisions in No. 2 of the Transitional Provisions:
	Year
	2014
	2015
	2016
	2017
	2018 and thereafter

	
	35%
	35%
	30%
	30%
	0%



Transitional Provision No. 6 shall not apply.

[bookmark: _Toc393717901]Permanent Provisions
1. This Chapter does not apply to procurements made for the purchase of water and the supply of energy or fuel for energy production.

2. This Chapter does not apply to any transportation services, including: land transportation (CPC 71); maritime transport (CPC 72); air transport (CPC 73); supporting and auxiliary transport (CPC 74); postal and telecommunication services (CPC 75); other transport equipment repair services, on a fee or contract basis (CPC 8868).

3. This Chapter does not apply to the purchase of transportation services that form part of, or are incidental to, a procurement contract.

4. This Chapter does not apply to financial services; research and development services; and administration and operation of contracts awarded to research and development centres operating with federal funds, or related to the implementation of research programs sponsored by the government.

5. For the purposes of Article 8.2, this Chapter does not apply to any measure relating to concession contracts for public works.

6. Notwithstanding the provisions of this Chapter, Mexico may set aside procurement contracts under the obligations of this Chapter, as follows:
(a) The total value of such contracts may not exceed the equivalent in Mexican pesos of:
(i) 1,310 million United States of America dollars each year until 31 December of the ninth year after the date of entry into force of this Additional Protocol, which may be used by all entities except PEMEX and CFE;
(ii) 2,190 million United States of America dollars each year from 1 January of the tenth year after the entry into force of this Additional Protocol, which can be used by all entities;

(b) The total value of contracts under any single FSC class that can be set aside under the provisions of this paragraph in any year shall not exceed 10% of the total value of contracts that can be reserved under this paragraph for that year;

(c) No entity subject to the provisions of subparagraph (a) may set aside contracts in any year of a value greater than 20% of the total value of the contracts to be set aside for that year;

(d) The total value of contracts set aside by PEMEX and CFE shall not exceed the equivalent in Mexican pesos of 876 million United States of America dollars in each calendar year, from 1 January of the tenth year after the date of entry into force of the Additional Protocol.

7. As of January of the year following the entry into force of this Additional Protocol, the United States dollar values referred to in paragraph 6 shall be adjusted annually for the accumulated inflation since the date of entry into force of this Additional Protocol, based on the implicit price deflator for the Gross Domestic Product (GDP) of the United States of America or any successor index published by the “Council of Economic Advisers” in the “Economic Indicators”.

8. The value in United States of America dollars adjusted for cumulative inflation up to January of each year after 2000 shall be equal to the original United States dollar values multiplied by the ratio of:
(a) The implicit price deflator for GDP of the United States or any successor index published by the “Council of Economic Advisers” in the “Economic Indicators”, effective in January of that year; over

(b) The implicit price deflator for GDP of the United States or any successor index published by the “Council of Economic Advisers” in “Economic Indicators”, current at the date of entry into force of this Additional Protocol, provided that the price deflators referred to in subparagraphs (a) and (b) have the same base year. The resulting adjusted United States dollar values shall be rounded to the nearest value in millions of United States of America dollars.

9. The exception for national security under Article 8.20 includes purchases made in support of safeguarding nuclear materials or technology.

10. Notwithstanding any other provision of this Chapter, an entity may impose a local content requirement of no more than:
(a) 40% for "turnkey" projects or large, integrated, labour-intensive projects, or

(b) 25% for "turnkey" projects or large, capital-intensive projects.

For the purposes of this paragraph, a "turnkey" project or large integrated project means, in general, a construction project, supply or facility undertaken by a person pursuant to a right granted by an entity for which:
(a) The principal contractor has the power to select the general contractors or subcontractors;

(b) Neither the Government of Mexico nor its entities fund the project;

(c) The person bears the risk associated with non-performance, and

(d) The facility will be operated by an entity or by means of a purchase contract of that entity.

11. Notwithstanding the thresholds set down in Section H, Articles 8.3.1, 8.3.2 and 8.3.3 apply to any purchase of supplies and equipment for oil and gas fields by PEMEX from suppliers established locally at the site where the works take place.

12. If in a given year Mexico exceeds the total value of the contracts to be set aside for that year in accordance with paragraphs 1, 2 and 4 of the Transitional Provisions or paragraph 6 of the Permanent Provisions of this Section, Mexico shall consult with other Parties with a view to reaching an agreement on compensation by means of additional procurement opportunities during the following year. Such consultations shall be without prejudice to the rights of any Party in accordance with Chapter 17 (Dispute Resolution).

13. Nothing in this Chapter shall be construed to require PEMEX to enter into shared risk contracts

[bookmark: _Toc393717902][bookmark: _Toc494463953]Peru
Unless there exist specifications to the contrary, the following General Notes contained in the specific commitments of each Party shall apply without exception to this Chapter, including all sections of this Annex.

[bookmark: _Toc393717903]General Notes
1. This Chapter shall not apply to procurement programmes to promote micro and small businesses.

2. This Chapter shall not apply to the government procurement of goods for food aid programmes.

3. This Chapter shall not apply to the purchase of fabrics and garments made from alpaca and llama fibres.

4. This Chapter shall not apply to government procurement by the embassies, consulates and other diplomatic service missions of Peru, exclusively for their operation and management.

[bookmark: _Toc393717904]Waivers
1. In the case of Chile:
(a) This Chapter shall not apply to the following entities from the Schedule of Peru contained in Section A:
Central Reserve Bank of Peru 
National Judicial Council
Ombudsman
Judicial Branch
Constitutional Court

(b) This Chapter shall not apply to the following entities from the Schedule of Peru contained in Section C:
Petróleos del Perú (PETROPERU) 
Seguro Social de Salud (ESSALUD) 
Servicios Postales del Perú S.A.

2. In the case of Colombia:
(a) This Chapter shall not apply to the following services from covered by this Chapter from the Schedule of Peru contained in Section E
[bookmark: _Toc393717905]
Public Services
Division: 69. Electricity distribution services; reticulated gas and water distribution services.
Division: 94. Sewage and refuse disposal, sanitation and other environmental protection services (except 949 which is covered by this Chapter).
Basic telecommunications (excludes value-added telecommunications services).

3. In the case of Mexico:
(a) This Chapter shall not apply to the following entities from the Schedule of Peru contained in Section A:
National Association of University Vice- Chancellors 
Central Reserve Bank of Peru National 
National Judicial Council
Office of the Ombudsman
National Elections Board
National Office of Electoral Processes 
Judicial Branch
National Registry of Identification and Marital Status 
Constitutional Court

(b) This Chapter shall apply to Section B of the Schedule of Peru, on a reciprocal basis, once Mexico has brought their respective sub-federal entities within the scope of this Additional Protocol in accordance with the negotiations carried out for this purpose.

(c) This Chapter shall not apply to the following services covered by this Chapter contained in Section E from the Schedule of Peru:
	C
	[bookmark: _Toc393717906]Architecture and Engineering Services

	
	C130
	Restoration (only for historic site and building preservation services)

	D
	[bookmark: _Toc393717907]Information Processing Services and Related Telecommunications Services

	
	D304
	Automatic Data Processing Services for Telecommunications and Transmission, except for those services that are classified as enhanced or value-added. For the purposes of this provision, the acquisition of Automatic Data Processing Services for Telecommunications and Transmission does not include the ownership or furnishing of facilities for the transmission of voice or data services

	
	D305
	Automatic Data Processing Services for Teleprocessing and Time-sharing

	
	D309
	Information and Data Broadcasting Services or Data Distribution Services

	
	D316
	Telecommunications Network Management Services

	
	D317
	Automated News Services, Data Services or other Information Services, Data Purchasing (electronic equivalent of books, newspapers, periodical publications, etc.)

	
	D399
	Other Automatic Data Processing and Telecommunications Services (includes storage of data on tape, CDs, etc.)

	K
	[bookmark: _Toc393717908]Counselling and Related Services (only for professional protection services, personal security and surveillance systems and carried out by armed guards)

	
	K103
	Fuel Provision Services and Other Petroleum Services - excludes storage

	
	K110
	Solid Fuel Management Services

	S
	[bookmark: _Toc393717909]Public Services

	
	
	All classes



(d) Transitory Provisions
1.1. In the case of Petróleos del Perú (PETROPERU):
1.1.1. For each calendar year following the date of entry into force of this Additional Protocol, Peru may set aside from the obligations of this Chapter the respective percentage specified in paragraph 1.1.2 of the total value of contracts for the purchase of goods, services and any combination thereof, and construction services purchased by Petróleos del Perú (PETROPERÚ) during the year that exceed the thresholds set out in this Annex.

1.1.2. The percentages referred to in paragraph 1.1.1 are the following:
	[bookmark: _Toc393717910]Year
	1
	2
	3
	4
	5
	6
	7
	8
	9
	10 and thereafter

	
	50%
	45%
	45%
	40%
	40%
	35%
	35%
	30%
	30%
	0%



1.1.3. Peru shall ensure that the total value of procurement contracts in the same CPC class that are set aside by Petróleos del Perú (PETROPERÚ) in accordance with paragraphs 1.1.1 and 1.1.2 for any year does not exceed 15% of the total value of procurement contracts that Petróleos del Perú (PETROPERÚ) may reserve for that year.

1.1.4. Peru will ensure that after 31 December of the fifth year after the date of entry into force of this Additional Protocol, Petróleos del Perú (PETROPERÚ), all reasonable efforts are made to ensure that the total value of procurement contracts within the same CPC class, which are set aside by Petróleos del Perú (PETROPERÚ) in accordance with paragraphs 1.1.1 and 1.1.2 for any year, does not exceed 50% of the value of all purchase contracts of Petróleos del Perú (PETROPERÚ) within that CPC class for that year.

1.2. This Chapter shall not apply until 1 January of the ninth year after the entry into force of this Additional Protocol, to purchases of drugs made by the Ministry of Health and Social Health Insurance (ESSALUD), which are not currently patented in Peru or whose Peruvian patents have expired. Nothing in this paragraph shall affect the protection of intellectual property rights.

1.3. This Chapter shall not apply to procurements made for the purchase of water and the supply of energy or fuel for energy production.

1.4. Notwithstanding any other provision of this Chapter, an entity may impose a local content requirement of no more than:
(i) 40% for "turnkey" projects or large, integrated and labour-intensive projects; or
(ii) 25% percent for "turnkey" projects or large, integrated and capital-intensive projects.

For the purposes of this paragraph, a "turnkey" or large integrated project means, in general, a construction project, supply or facility undertaken by a person pursuant to a right granted by an entity for which:
(i) The principal contractor has the power to select the general contractors or subcontractors;
(ii) Neither Peru nor its entities fund the project;
(iii) The person bears the risk associated with non-performance of the project, and
(iv) The facility will be operated by an entity or by means of a purchase contract of that entity.

1.5. The Chapter shall not apply to concession contracts for public works.

1.6. In the case of procurement of construction services by entities from the Schedule of Peru contained in Section A, the applicable threshold is SDR 6,400,000.

1.7. In the case of procurement of construction services by entities from the Schedule of Peru contained in Section C, the applicable threshold is SDR 8,000,000.
[bookmark: _Toc393717912]
[bookmark: _Toc494463954]Section H: Thresholds 
[bookmark: _Toc393717913]
[bookmark: _Toc494463955]Chile
For Section A:
(a) For government procurement of goods and services: SDR 50,000. Except for Peru in whose case it shall be: SDR 95,000.

(b) For government procurement of construction services SDR 5,000,000. Except for Mexico in whose case it shall be: USD 10,335,931.
[bookmark: _Toc393717914]
For Section B:
(a) For government procurement of goods and services: SDR 200,000.

(b) For government procurement of construction services: SDR 5,000,000.
[bookmark: _Toc393717915]
For Section C:
(a) For government procurement of goods and services: SDR 220,000. Except for Mexico in whose case it shall be: USD 397,535.

(b) For government procurement of construction services: SDR 5,000,000. Except for Mexico in whose case it shall be: USD 12,721,740.

[bookmark: _Toc393717916][bookmark: _Toc494463956]Colombia
For Section A:
(a) For government procurement of goods and services: SDR 50,000. Except for Peru in whose case it shall be: SDR 95,000.

(b) For government procurement of construction services SDR 5,000,000. Except for Mexico in whose case it shall be: USD 10,335,931.
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For Section B:
(a) For government procurement of goods and services: SDR 200,000.

(b) For government procurement of construction services: SDR 5,000,000.
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For Section C:
(a) For government procurement of goods and services: SDR 220,000. Except for Mexico in whose case it shall be: USD 397,535.

(b) For government procurement of construction services: SDR 5,000,000. Except for Mexico in whose case it shall be: USD 12,721,740.

[bookmark: _Toc393717919][bookmark: _Toc494463957]Mexico
For Section A:
(a) For government procurement of goods and services specified in Sections D and E, or any combination thereof: USD 79,507.

(b) For procurement of the construction services specified in Section F: USD 10,335,931.
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For Section C:
(a) For government procurement of goods and services specified in Sections D and E, or any combination thereof: USD 397,535.

(b) For procurement of the construction services specified in Section F: USD 12,721,740.

However, to grant equivalence to the updated value of the thresholds applied in the context of the North American Free Trade Agreement (NAFTA), Mexico, from the date of entry into force of this Additional Protocol, shall apply the value of NAFTA, with adjustment methods, rather than those mentioned in the preceding paragraphs.

[bookmark: _Toc393717921][bookmark: _Toc494463958]Peru
For Section A:
(a) For government procurement of goods and services: SDR 95,000.

(b) For government procurement of construction services: SDR 5,000,000.

[bookmark: _Toc393717922]For Section B:
(a) For government procurement of goods and services: SDR 200,000.

(b) For government procurement of construction services: SDR 5,000,000.
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For Section C:
(a) For government procurement of goods and services: SDR 220,000.

(b) For government procurement of construction services: SDR 5,000,000.

[bookmark: _Toc393717924][bookmark: _Toc494463959]Section I: Threshold Values
[bookmark: _Toc393717925]
[bookmark: _Toc494463960]Chile
1. Chile shall calculate and convert the value of the thresholds to its national currency using the conversion rates of the daily values of the national currency in terms of SDR, published monthly by the IMF in "International Financial Statistics", over a period of two years prior to 1 October of the year prior to the thresholds taking effect, which will be from 1 January of the following year.

2. Chile shall notify the other Parties in its national currency on the value of the new thresholds calculated no later than one month before said thresholds take effect. Thresholds expressed in the respective national currency shall be fixed for a period of two years, i.e. calendar years.

[bookmark: _Toc393717926][bookmark: _Toc494463961]Colombia
1. In the case of the thresholds expressed in SDRs, Colombia shall calculate and convert the value to its respective national currency using the conversion rates of the daily values of the national currency in terms of SDR, published monthly by the IMF in "International Financial Statistics", over a period of two years prior to 1 October or from 1 November of the year prior to the thresholds taking effect, which will be from 1 January of the following year.

2. In the case of the threshold for construction services established with Mexico, these will be adjusted in accordance with the Free Trade Agreement between the United Mexican States and the Republic of Colombia.

3. Colombia shall notify the other Parties in its national currency on the value of the new thresholds calculated no later than one month before said thresholds take effect. Thresholds expressed in the respective national currency shall be fixed for a period of two years, i.e. calendar years.

[bookmark: _Toc393717927][bookmark: _Toc494463962]Mexico
Mexico shall calculate and convert the value of the thresholds to Mexican pesos using the conversion rate of the Bank of Mexico. The conversion rate will be the current value of the Mexican peso in United States of America dollar terms as at 1 December and 1 June of each year, or the next business day. The conversion rates as at 1 December shall apply from 1 January to 30 June of the following year, and the conversion rate as at 1 June shall apply from 1 July to 31 December of that year.

[bookmark: _Toc393717928][bookmark: _Toc494463963]Peru
1. Peru shall calculate and convert the value of the thresholds to its respective national currency using the conversion rates of the daily values of the national currency in terms of SDR, published monthly by the IMF in "International Financial Statistics", over a period of two years prior to 1 October or 1 November of the year prior to the thresholds taking effect, which will be from 1 January of the following year.

2. Peru shall notify the other Parties in its national currency on the value of the new thresholds calculated no later than one month before said thresholds take effect. Thresholds expressed in the respective national currency shall be fixed for a period of two years, i.e. calendar years.
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[bookmark: _Toc494463964]Section J: Publications 

[bookmark: _Toc393717930][bookmark: _Toc494463965]Chile
www.mercadopublico.cl or www.chilecompra.cl 
www.mop.cl
www.diariooficial.cl

[bookmark: _Toc393717931][bookmark: _Toc494463966]Colombia
Legislation:
www.colombiacompra.gov.co
www.secretariasenado.gov.co
Opportunities:
www.colombiacompra.gov.co

[bookmark: _Toc393717932][bookmark: _Toc494463967]Mexico
www.dof.gob.mx 
www.compranet.gob.mx
www.pemex.com/index.cfm?action=content&sectionID=4&catID=13602

[bookmark: _Toc393717933][bookmark: _Toc494463968]Peru
All information concerning government procurements is published on the following websites:

Legislation and Jurisprudence:
www.osce.gob.pe
Opportunities in government procurement of goods and services:
www.seace.gob.pe
Opportunities in procurement of public works concessions: 
www.proinversion.gob.pe




[bookmark: _Toc393717934][bookmark: _Toc494463969][bookmark: _Toc393717935]CHAPTER 9: CROSS-BORDER TRADE IN SERVICES 

[bookmark: _Toc494463970]ARTICLE 9.1: Definitions

For the purposes of this Chapter:
Computer reservation system (CRS) services means the services provided through computer systems that contain information regarding timetables of air carriers, available seats, prices and pricing rules and booking and ticket-issuing services;

Cross-border trade in services or cross-border supply of services means the supply of a service:
(a) From the territory of one Party into the territory of another Party;

(b) In the territory of one Party by a person of that Party to a person of another Party, or

(c) By a national of a Party in the territory of another Party;

But it does not include the supply of a service in the territory of a Party through covered investment, as defined in Article 10.1 (Definitions);

Professional services means services, the provision of which requires specialised higher education[footnoteRef:20] or equivalent training or experience, and for which the right to practise is granted or restricted by a Party, but does not include services provided by tradespersons or vessel and aircraft crew members; [20:  	For greater certainty, “specialised higher education” includes post-secondary education related to a specific area of knowledge.] 


Sale and trading of air transport services means the opportunities the air transport supplier in question has to freely sell and market its air transport services, including all aspects of marketing, for example, market research, advertising and distribution. These activities do not include price-setting for air transport services nor applicable conditions;

Service supplier of a Party means a person of a Party that seeks to supply or who supplies a service;

Specialty air services means any non-transportation air services, such as aerial fire-fighting, spraying, sightseeing, surveying, mapping, photography, parachute jumping, glider towing, helicopter-lift for logging and construction, and other airborne agricultural, industrial, and inspection services.

[bookmark: _Toc494463971]ARTICLE 9.2: Scope of Application

1. This Chapter applies to the measures adopted or maintained by a Party affecting the cross-border trade in services by service suppliers of another Party. Such measures include those that affect:
(a) The production, distribution, marketing, sale and delivery of a service;

(b) The purchase or use of, or payment for, a service;

(c) The access and use of distribution, transport, or telecommunication networks and services in connection with the supply of a service;

(d) The presence in its territory of a service supplier from another Party; and

(e) The provision of a bond or other type of financial security, as a condition for the supply of a service.

2. For the purposes of this Chapter, measures adopted or maintained by a Party means the measures adopted or maintained by:
(a) Central, regional or local governments and authorities, and

(b) Non-governmental bodies in the exercise of powers delegated by central, regional or local governments and authorities.

3. This Chapter does not apply to:
(a) Financial services, as defined in Article 11.1 (Definitions);

(b) Air services,[footnoteRef:21] including domestic and international air transportation services, whether scheduled or non-scheduled, and related services in support of air services, other than: [21:  	For greater certainty, the term “air services” includes traffic rights.] 

(i) Aircraft repair and maintenance services while an aircraft is withdrawn from service;
(ii) Specialty air services;
(iii) The sale and marketing of air transport services, and
(iv) Computer reservation system (CRS) services;

(c) Government procurement, as defined in Article 2.1 (General Definitions);

(d) Subsidies or grants provided by a Party or a state-owned enterprise including government-backed loans, guarantees and insurance, and

(e) The services supplied in the exercise of governmental authority in the territory of each of the Parties. A service supplied in the exercise of governmental authority means any service that is supplied neither on a commercial basis, nor in competition with one or more service suppliers.

4. Articles 9.6, 9.8 and 9.9 apply to the measures adopted or maintained by a Party that affect the supply of a service in their territory through a covered investment.[footnoteRef:22] [22:  	For greater certainty, nothing contained in this Chapter, including this paragraph, is subject to Dispute Resolution between one Party and an investor of another Party, pursuant to Section B of Chapter 10 (Investment).] 


5. This Chapter does not impose any obligation on a Party with respect to a national of another Party seeking access to its labour market or employed on a permanent basis in its territory, and does not confer any right upon that national with respect to that access or employment.

6. For greater certainty, nothing in this Chapter may be construed as imposing any obligation on a Party with respect to its immigration policies. 

[bookmark: _Toc494463972]ARTICLE 9.3: National Treatment
	
1. Each Party shall accord to service suppliers of another Party treatment no less favourable than that it accords, under similar circumstances, to its own service suppliers.

2. The treatment to be accorded by a Party under paragraph 1 means, with respect to a regional or state government, treatment no less favourable than the most favourable treatment accorded, under similar circumstances, by that regional or state government to the services and service suppliers of the Party of which it forms an integral part.

[bookmark: _Toc494463973]ARTICLE 9.4: Most-Favoured-Nation Treatment

Each Party shall accord to services and service suppliers of another Party treatment no less favourable than it accords, under similar circumstances, to services and service suppliers of any Party or non-Party state.

[bookmark: _Toc494463974]ARTICLE 9.5: Local Presence

No Party may require a service supplier of another Party to establish or maintain a representative office or any other form of company, or be a resident in the Party’s territory as a condition for the cross-border supply of a service.

[bookmark: _Toc494463975]ARTICLE 9.6: Market Access

No Party may adopt or maintain, either on the basis of a regional subdivision or on the basis of its entire territory, measures that:
(a) Impose limitations on:
(i) The number of service suppliers, whether in the form of numerical quotas, monopolies, exclusive service suppliers or the requirement of an economic needs test;
(ii) The total value of service transactions or assets in the form of numerical quotas or the requirement of an economic needs test;
(iii) The total number of service operations or the total quantity of services output, expressed in designated numerical units, in the form of quotas or the requirement of an economic needs test[footnoteRef:23], or [23: 	This subparagraph does not cover the measures of a Party that restrict inputs for the supply of services.] 

(iv) The total number of natural persons that may be employed in a certain service sector or that a service supplier may employ and who are necessary for, and directly related to, the supply of a specific service in the form of numerical quotas or the requirement of an economic needs test, or

(b) Restrict or require specific types of legal entity or joint venture through which a service supplier may supply a service.

[bookmark: _Toc494463976]ARTICLE 9.7: Non-Conforming Measures

1. Articles 9.3, 9.4, 9.5 and 9.6 do not apply to:
(a) Any existing non-conforming measure that is maintained by:
(i) Central or federal government or authorities of one Party, as set out in its Schedule to Annex I;
(ii) Regional or state government or authorities of one Party, as set out in its Schedule to Annex I
(iii) A local level government of one Party;

(b) The continuation or prompt renewal of any non-conforming measure referred to in subparagraph (a); or

(c) The modification of any non-conforming measure referred to in subparagraph (a), provided that said modification does not decrease the conformity of the measure as it existed immediately before the modification, with Articles 9.3, 9.4, 9.5 and 9.6.

2. Articles 9.3, 9.4, 9.5 and 9.6 do not apply to any measure that a Party adopts or maintains with respect to sectors, sub-sectors or activities, as set out in its Schedule to Annex II.

[bookmark: _Toc494463977]ARTICLE 9.8: Transparency
	
1. Each Party shall establish or maintain appropriate mechanisms for responding to enquiries from interested persons regarding its regulations relating to the subject matter of this Chapter, pursuant to each Party’s laws and regulations concerning transparency.[footnoteRef:24]  [24:  	The implementation of the obligation of establishing appropriate mechanisms shall take into account the budgetary and resource limitations of small administrative bodies.] 


2. When adopting final regulations relating to the subject matter of this Chapter, each Party shall, to the extent possible, including upon request, address in writing the substantive comments received from interested persons with respect to the proposed regulations.

3. To the extent possible, each Party shall allow a reasonable time between the publication of final regulations and their effective date.

4. In the event that a Party makes any modification to any existing non-conforming measure, as stipulated in its Schedule to Annex I pursuant to Article 9.7.1 (c), the Party shall notify the Parties of said modification as soon as practicable.

5. In the event that after the implementation of this Additional Protocol, a Party adopts any measure with respect to sectors, subsectors or activities as stipulated in its Schedule to Annex II, the Party shall, to the extent possible, notify the Parties of said measure.

[bookmark: _Toc494463978]ARTICLE 9.9: Domestic Regulation

1. Each Party shall ensure that all measures of general application affecting trade in services be administered in a reasonable, objective and impartial manner.

2. Where a Party requires authorisation for the supply of a service, the Party’s competent authorities:
(a) In the event of an incomplete application, shall identify, where feasible and at the request of the applicant, the additional information required to complete the application and the competent authorities shall provide the opportunity to rectify minor errors and omissions within the application.

(b) Shall inform the applicant of the decision concerning the application within a reasonable time after the submission of an application considered complete under its laws and regulations;

(c) Shall establish, where feasible, approximate timeframes for the processing of the application;

(d) Shall provide information concerning the status of the application at the request of the applicant, and without undue delay;

(e) If an application is denied, shall inform the applicant where feasible, of the reasons for the denial, whether directly or at the request of the applicant, and

(f) Shall accept certified true copies in lieu of original documents where feasible and pursuant to their laws.

3. With a view to ensuring that the measures related to qualification requirements and procedures, technical standards and licensing requirements do not constitute unnecessary barriers to the trade in services, each Party shall endeavour to ensure that such measures:
(a) Are based on objective and transparent criteria, such as competence and ability to provide the service;

(b) Are not more burdensome than is necessary to ensure the quality of the service, and

(c) In the case of licensing procedures, do not in themselves constitute a restriction on the supply of the service.

4. Each Party shall ensure that whatever fee charged by the competent authority to authorise the supply of a service is reasonable, transparent, and does not in itself restrict the supply of said service.

5. If the licensing requirements or qualifications include an assessment, each Party must ensure that:
(a) The assessment is scheduled in a reasonable timeframe, and

(b) A reasonable timeframe is allowed so that interested persons may submit an application to participate in the assessment.

6. Each Party shall ensure that there are procedures to verify the professional competences of another Party.

7. Each Party, where feasible, shall ensure that the information concerning the requirements and procedures for issuing licences and qualifications includes the following:
(a) Whether it is necessary to renew the licence or the qualifications for the supply of a service;

(b) The contact details of the competent authority;

(c) The requirements, procedures and costs applying to the issuing of licences and qualifications, and

(d) The procedures concerning appeals or reviews of applications, where applicable.

8. The Parties recognise their mutual obligations to domestic regulation under Article VI: 4 of the GATS and reaffirm their commitment to the development of any discipline necessary for compliance with that Article. Insofar as any of the said disciplines may be adopted by the members of the WTO or developed in another multilateral forum in which the Parties are engaged, the Parties shall jointly review them, where appropriate, with a view to determining whether said results should be incorporated into this Additional Protocol.

9. This Article shall not apply to the non-conforming aspects of the measures that may be adopted or maintained by a Party pursuant to Annexes I and II.

[bookmark: _Toc494463979]ARTICLE 9.10: Recognition

1. For the purposes of the fulfilment, in whole or in part, of its standards or criteria for the authorisation or certification or licensing of service suppliers, and subject to paragraph 4, a Party may recognise the education or experience obtained, the requirements met or the licences or certifications granted in a certain country. This recognition may be achieved through harmonisation or otherwise, it may be based upon an agreement or arrangement with the country concerned or it may be accorded autonomously.

2. When a Party recognises, autonomously or by agreement or arrangement, the education or experience obtained, requirements met or licences or certifications granted in the territory of a non-Party state, nothing in Article 9.4 shall be construed as a requirement for the Party to accord such recognition to the education or experience obtained, requirements met or the licences or certification granted in the territory of any other Party.

3. A Party that is party to an agreement or arrangement of the type referred to in paragraph 1, whether existing or future, shall provide adequate opportunity for another Party, if that other Party is interested, to negotiate its accession to such an agreement or arrangement, or to negotiate a comparable one with it. When a Party autonomously grants recognition, it shall provide adequate opportunity for another Party to demonstrate that education, experience, licences or certifications obtained or requirements met in that other Party’s territory should be recognised.

4. No Party may grant recognition in a manner that would constitute a means of discrimination between countries in the application of its standards or criteria for the authorisation, certification or licensing of service suppliers, or a disguised restriction on trade in services.

5. Annex 9.10 applies to measures adopted or maintained by a Party in relation to the licensing or certification of professional service suppliers, as set out in that Annex.

[bookmark: _Toc494463980]ARTICLE 9.11: Subsidies

Notwithstanding that established in Article 9.2:
(a) The Parties shall periodically exchange information on existing or future subsidies, including grants, tax exemptions or deductions and government-backed loans, guarantees and insurance, related to the trade in services. The first exchange shall take place within no more than two years from the effective date of this Additional Protocol.

(b) The Parties recognise their mutual obligations under Article XV of the GATS and reaffirm their commitment to the exercise of any discipline required for compliance with said article. Insofar as any of the said disciplines are adopted by members of the WTO or exercised in another multilateral forum in which the Parties are engaged, the Parties shall jointly review them, where appropriate, with a view to determining whether said results should be incorporated into this Additional Protocol.

[bookmark: _Toc494463981]ARTICLE 9.12: Complementary Services

The Parties shall make every effort to publish, update and exchange information on their service suppliers that they consider relevant, in particular services provided to companies, with the objective of promoting the development of value chains within the corporate sector.

[bookmark: _Toc494463982]ARTICLE 9.13: Transfers and Payments[footnoteRef:25] [25:  	The Parties agree that this Article shall not apply to Chile, its service suppliers or the services supplied to or from Chile. If Chile accords equivalent treatment to the provisions of this Article through an international commercial agreement after this Additional Protocol enters into force, such treatment shall be applicable to the Parties of this Additional Protocol, as per the conditions hereby agreed. For greater certainty, once the treatment described in this footnote is accorded, Chile, its service suppliers and the services supplied to or from Chile shall receive the treatment derived from this Article.] 


1. Each Party shall permit all transfers and payments for the cross-border supply of services to be made freely and without delay into and out of its territory.

2. Each Party shall permit all transfers and payments for the cross-border supply of services to be made in a freely usable currency at the market exchange rate prevailing on the date of transfer.


3. Notwithstanding paragraphs 1 and 2, a Party may prevent or delay a transfer or payment, through the equitable, non-discriminatory and good faith application of its laws relating to:
(a) Bankruptcy, insolvency or protection of the rights of creditors;

(b) Issuing, trading, or dealing in securities, futures, options, or derivatives;

(c) Financial reporting or record-keeping of transfers when necessary to assist law enforcement or financial regulatory authorities;

(d) Criminal offences; or

(e) Ensuring compliance with orders or judgments in judicial or administrative proceedings.

[bookmark: _Toc494463983]ARTICLE 9.14: Statistics of Trade in Services

The Parties shall make every effort to encourage their competent authorities to work together to exchange information, share methodologies and publish international trade statistics of the Parties, based on international standards.

[bookmark: _Toc494463984]ARTICLE 9.15: Services Subcommittee

1. The Services Subcommittee of the Joint Committee on Investment and Services established in Article 10.33 (Joint Committee on Investment and Services) shall consult annually, or as agreed by the Parties, and it may conduct meetings jointly with private sector representatives.

2. The Services Subcommittee shall have the following functions:
(a) Determining its own procedural rules;

(b) Sharing information and promoting cooperation in matters concerning the trade in services;

(c) Assessing and making recommendations to the Joint Committee on Investment and Services, related to mechanisms, instruments or agreements, in order to facilitate and increase the trade in services between the Parties;

(d) Identifying and analysing the barriers that affect the trade in services with a view to reducing or eliminating them;

(e) Making proposals to the Joint Committee on Investment and Services so that the Services Subcommittee may operate more effectively or achieve its objectives;

(f) considering the issues related to the trade in services proposed by any Party;

(g) Reviewing the implementation of this Chapter, and facilitating enquiries between the Parties on the feasibility of removing any requirement for holding citizenship or permanent residence for the issuing of licences or certification to the service suppliers of each Party; and

(h) Coordinating the tasks established in Articles 9.8, 9.11, 9.12 and 9.14, and carrying out other functions entrusted to them by the Joint Committee on Investment and Services or those established by this Additional Protocol. 

[bookmark: _Toc494463985]ARTICLE 9.16: Denial of Benefits

Subject to prior notification, a Party may deny the benefits of this Chapter to a service supplier of another Party if the service supplier is a company that is owned or controlled by persons of a non-Party state or the denying Party, and the company has no substantial business activities in the territory of any Party other than the denying Party.




[bookmark: _Toc393717936][bookmark: _Toc494463986][bookmark: _Toc393717937]ANNEX 9.10: PROFESSIONAL SERVICES

Development of Standards and Criteria for the Supply of Professional Services
1. Each Party shall encourage the relevant bodies in their respective territory to develop mutually acceptable standards and criteria for licensing and certification of professional service suppliers, and to provide recommendations to the Subcommittee on Services regarding mutual recognition. 

2. The standards and criteria referred to in paragraph 1 may be developed with regard to the following aspects:
(a) Education: accreditation of educational institutions or academic programmes;

(b) Examinations: qualifying examinations for licensing, including alternative methods of assessment, such as oral examinations and interviews;

(c) Experience: length and nature of the experience required for licensing;

(d) Conduct and ethics: standards of professional conduct and the nature of disciplinary action in the event that professional service suppliers contravene them;

(e) Professional development and re-certification: continuing education and the requirements for maintaining professional certification;

(f) Scope of practice: extent of or limitations on authorised activities;

(g) Local knowledge: requirements for knowledge of such matters as local laws, regulations, language, geography or climate; and

(h) Consumer protection: requirements other than residence, such as bonds, professional liability insurance and client restitution funds to ensure consumer protection.

3. Upon receipt of a recommendation under paragraph 1, the Services Subcommittee shall review the recommendation within a reasonable time to determine whether it is consistent with this Additional Protocol and it shall inform the Free Trade Commission of its conclusions. Based on the review by the Services Subcommittee, each Party shall encourage its respective competent authorities, where appropriate, to implement that recommendation within a mutually agreed time.

Issuing of Temporary Licences 
4. Where the Parties agree, each Party shall encourage the relevant bodies in its territory to develop procedures for the temporary licensing of professional service suppliers of another Party.

Issuing of Temporary Licences for Engineers
5. The Services Subcommittee must establish a work programme together with the relevant professional bodies in the territories of the Parties to develop the procedures related to the issuing of temporary licences by the competent authorities of one Party to engineers of another Party.

6. With this objective, each Party shall consult with relevant professional bodies in its territory to gather their recommendations on:
(a) The development of procedures for temporary licensing of engineers from another Party to exercise their engineering specialties in the territory of the consulting Party;

(b) The development of standardised procedures for the competent authorities to adopt throughout their territory in order to facilitate the temporary licensing of engineers from another Party; and

(c) Other matters that the consulting Party has identified in said consultations to be of mutual interest to the Parties in terms of the temporary licensing of engineers.

7. The Services Subcommittee shall review without delay any recommendation made under paragraph 6 to ensure its consistency with this Additional Protocol and it shall inform the Free Trade Commission of its conclusions. Based on the review by the Services Subcommittee, each Party shall encourage its respective competent authorities, as appropriate, to implement the recommendation within a mutually agreed time.

Review
8. The Services Subcommittee shall periodically review the implementation of this Annex at least once every three years.







[bookmark: _Toc393717938][bookmark: _Toc494463987][bookmark: _Toc393717939]CHAPTER 10: INVESTMENT

[bookmark: _Toc494463988]Section A

[bookmark: _Toc494463989]ARTICLE 10.1: Definitions

For the purposes of this Chapter:
Arbitration Rules of the UNCITRAL means the Arbitration Rules of the United Nations Commission on International Trade Law, revised in 2010;

Claimant means an investor of a Party that is party to an investment dispute with another Party;

Covered investment means an investment in the territory of one Party by an investor of another Party that entered into force before this Additional Protocol, or the investments made, acquired or expanded at a later date;

Disputing Parties means both the claimant and the respondent;

Disputing Party means either the claimant or the respondent;

Freely usable currency means a “freely usable currency” as defined by the International Monetary Fund under its Articles of Agreement;

ICSID means the International Centre for Settlement of Investment Disputes, established by the ICSID Convention;

ICSID Additional Facility Rules means the Additional Facility Rules for the Administration of Proceedings by the Secretariat of the International Centre for Settlement of Investment Disputes;

ICSID Convention means the Convention on the Settlement of Investment Disputes between States and Nationals of Other States, signed in Washington on 18 March 1965;

Inter-American Convention means the Inter-American Convention on International Commercial Arbitration, signed in Panama on 30 January 1975;

Investment means any asset owned or controlled by an investor, directly or indirectly, that has the characteristics of an investment, including such characteristics as the commitment of capital or other resources, the expectation of gain or profit, or the assumption of risk. Forms that an investment may take include:
(a) An enterprise

(b) Shares, stock and other forms of revenue-sharing in an enterprise;

(c) Bonds, debentures or other debt instruments issued by an enterprise [footnoteRef:26] [26:  	It is more likely for some forms of debt, such as bonds, debentures and long-term promissory notes to have the characteristics of an investment, while it is less likely for other forms of debt, such as claims for payment that are due immediately and that result from the sale of products and services, to have those characteristics.] 


(d) But it does not include debt instruments issued by a Party or a state-owned enterprise, or loans to a Party or a state-owned enterprise, regardless of the original expiry date;

(e) Futures, options and other derivatives;

(f) Turnkey,[footnoteRef:27] construction, management, production, concession, revenue-sharing and other similar contracts, including those that involve the presence of an investor’s property in the territory of the Parties; [27:  	For greater certainty, the term “contract” includes the applicable contractual rights. ] 


(g) Intellectual property rights;

(h) Licences, authorisations, permits and similar rights granted under domestic law,[footnoteRef:28] and [28:  	The consideration that a type of licence, authorisation, permit or similar instrument (including a concession, insofar as it has the nature of this type of instrument) has the characteristics of an investment depends on factors such as the nature and scope of the holder’s rights under that Party’s law. Licences, authorisations, permits or similar instruments without the characteristics of an investment include those that do not generate rights protected under domestic law. For greater certainty, the foregoing is notwithstanding an asset associated with said licence, authorisation, permit or similar instrument having the characteristics of an investment.] 


(i) Other rights of tangible or intangible, moveable or immoveable property and related property rights, such as leases, mortgages, encumbrances and pledges;

Investment does not include an order or ruling granted in judicial or administrative proceedings;

Investor from a non-Party means, with respect to a Party, an investor who intends[footnoteRef:29] to make, is making or has already made an investment in the territory of that Party, and that the investor is not from any of the Parties; [29:  	For greater certainty, an investor has the intention of making an investment when that investor has carried out the fundamental steps necessary to formalise said investment, such as channelling resources for the raising of an enterprise’s capital, the acquisition of permits or licences, among others.] 


Investor from one Party means a Party or state-owned enterprise from that country, or a national or enterprise of said Party that intends[footnoteRef:30] to make, is making or has already made an investment in the territory of another Party; considering, however, a natural person with double nationality to be exclusively a national of the State of its dominant and effective nationality; [30:  	For greater certainty, an investor has the intention of making an investment when that investor has carried out the fundamental steps necessary to formalise said investment, such as channelling resources for the raising of an enterprise’s capital, the acquisition of permits or licences, among others.] 


Monopoly means an entity, including a consortium or governmental agency, that in the relevant market of the territory of a Party, has been designated as the sole supplier or buyer of a good or service, however the term does not include entities that have been granted an intellectual property right by sole virtue of said designation;

New York Convention means the United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards, signed in New York on 10 June 1958;

Non-disputing Party means a Party that is not part of a dispute related to an investment pursuant to Section B of this Chapter;

Protected information means confidential commercial information, confidential business information or privileged information or information that is protected in any another way from disclosure pursuant to a Party’s laws;

Respondent means the Party that is a party to an investment dispute;

Secretary-General means the Secretary-General of the ICSID; 

Tribunal means an arbitration tribunal established under Articles 10.19 or 10.25;

TRIPS Agreement means the Agreement on Trade Related Aspects of Intellectual Property Rights, that is part of the Agreement on the WTO.

[bookmark: _Toc494463990]ARTICLE 10.2: Scope of Application

1. This Chapter applies to the measures adopted or maintained by a Party with respect to:
(a) Investors from another Party;

(b) Covered investments; and

(c) All investments in the territory of the Party with regard to Articles 10.8 and 10.31.

2. The requirement by a Party for a service provider from another Party to provide a bond or other form of financial guarantee as a condition for providing a cross-border service in its territory does not cause this Chapter to apply to the cross-border supply of that service. This Chapter applies to the measures adopted or maintained by the Party in relation to the bond or financial guarantee, where said bond or financial guarantee constitutes a covered investment.

3. This Chapter does not apply to:
(a) The measures adopted or maintained by a Party in relation to the financial institutions of another Party, the investors of the other Party and the investments of said investors, in financial institutions in the territory of the Party, as defined in Article 11.1 (Definitions);

(b) Any act or deed that took place or any situation that ceased to exist before the effective date of this Additional Protocol, regardless of the consequences of such deeds, acts or situations.
4. The obligations of a Party under this section shall apply to a state-owned enterprise or another person when the said enterprise or person exercises any regulatory or administrative authority or other governmental authority delegated to them by that Party, such as the authority to expropriate, issue licences, approve commercial transactions or impose quotas, fees or other charges.

5. For greater certainty, nothing in this Chapter shall be construed as imposing an obligation on a Party to privatise any investment owned or controlled by that Party or as forbidding a Party from designating or establishing a monopoly. If a Party adopts or maintains a measure to privatise such investment or a measure to designate or establish a monopoly, this Chapter shall apply to said measure.

[bookmark: _Toc494463991]ARTICLE 10.3: Relation to other Chapters

In the event of inconsistency between this Chapter and another Chapter, the other Chapter shall prevail to the extent of the inconsistency.

[bookmark: _Toc494463992]ARTICLE 10.4: National Treatment

1. Each Party shall accord to investors of another Party treatment no less favourable than that it accords to its own investors, under similar circumstances, in terms of the establishment, acquisition, expansion, administration, management, operation and sale or other disposition of investments in its territory.

2. Each Party shall accord to covered investments treatment no less favourable than that it accords the investments of their own investors in its territory, under similar circumstances, in terms of the establishment, acquisition, expansion, administration, management, operation and sale or other disposition of investments in their territory.

3. Treatment accorded by a Party under paragraphs 1 and 2 means, with respect to a regional or state government, treatment no less favourable that the most favourable treatment which that regional or state government accords, in like circumstances, to the investors and investments of investors of the Party of which it forms a part.

[bookmark: _Toc494463993]ARTICLE 10.5: Most-Favoured-Nation Treatment[footnoteRef:31] [31:  	For greater certainty, this Article does not cover the mechanisms and procedures of dispute resolution, such as those specified in Section B of this Chapter, which are stipulated in international trade and investment agreements.] 


1. Each Party shall accord to investors of another Party treatment no less favourable than they accord to the investors of any non-Party, under similar circumstances, in terms of the establishment, acquisition, expansion, administration, management, operation and sale or other disposition of investments in their territory.

2. Each Party shall accord to covered investments treatment no less favourable than they accord to the investments of the investors of any non-Party in their territory, under similar circumstances, in terms of the establishment, acquisition, expansion, administration, management, operation and sale or other disposition of investments in their territory.

[bookmark: _Toc494463994]ARTICLE 10.6: Minimum Standard of Treatment[footnoteRef:32] [32:  	For greater certainty, this Article shall be interpreted pursuant to Annex 10.6.] 


1. Each Party shall accord to covered investments treatment pursuant to customary international law, including fair and equitable treatment and full protection and security.

2. For greater certainty, paragraph 1 prescribes that the minimum standard of treatment of foreigners pursuant to customary international law is the minimum standard of treatment that shall be accorded to covered investments. The concepts of “fair and equitable treatment” and “full protection and security” do not require treatment in addition to or beyond that which is required by that standard and they do not create additional substantive rights. The obligation in paragraph 1 to provide:
(a) “Fair and equitable treatment” includes the obligation not to deny justice in criminal, civil or administrative adjudicatory proceedings, pursuant to the principle of due process incorporated into the principal legal systems of the world, and

(b) “Full protection and security” requires each Party to accord the level of police protection required under customary international law.

3. The determination that another provision of this Additional Protocol or another international agreement has been breached, does not establish that there has been a breach of this Article.

[bookmark: _Toc494463995]ARTICLE 10.7: Treatment in Case of Strife

1. Notwithstanding Article 10.10.7 (b), each Party shall accord to the investors of another Party whose investments have incurred losses in the territory of said Party due to armed conflict or civil disputes, treatment no less favourable than they accord to their own investors or investors of another non-Party, with respect to measures such as restitution, indemnification, compensation and other settlements.

2. Paragraph 1 does not apply to existing measures related to subsidies or grants that may be inconsistent with Article 10.4, except for Article 10.10.7 (b).

[bookmark: _Toc494463996]ARTICLE 10.8: Performance Requirements

1. No Party may impose or enforce any of the following requirements, nor may they enforce any obligation or commitment[footnoteRef:33] in terms of the establishment, acquisition, expansion, administration, management, operation, sale or any other disposition of investments in their territory by an investor of a Party or a non-Party: [33: 	For greater certainty, a condition for the receipt or continued receipt of an advantage under paragraph 2 does not constitute an “obligation or commitment” for the purposes of paragraph 1.] 

(a) To export a given level or percentage of goods or services;

(b) To achieve a given level or percentage of domestic content;

(c) To purchase, use or accord a preference to goods produced in its territory, or to purchase goods from persons in its territory;

(d) To relate in any way the volume or value of imports to the volume or value of exports or to the amount of foreign exchange inflows associated with such investment;

(e) To restrict sales of goods or services in its territory that such investment produces or provides by relating such sales in any way to the volume or value of its exports or foreign exchange earnings;

(f) To transfer technology,[footnoteRef:34] a production process or other proprietary knowledge to a person in its territory, or [34:  	The Parties may require an investment to employ a certain technology to fulfil health, safety or environmental requirements. For greater certainty, Articles 10.4 and 10.5 apply to the aforementioned measure.] 


(g) To exclusively supply from the territory of the Party the goods it produces or the services it provides to a particular regional market or to the world market.

2. No Party may condition the receipt or continued receipt of an advantage in terms of the establishment, acquisition, expansion, administration, management, operation, sale or any other disposition of investments in their territory by an investor of a Party or a non-Party, on compliance with any of the following requirements:
(a) Achieving a given level or percentage of domestic content;

(b) Purchasing, using or according a preference to goods produced in its territory, or purchasing goods from persons in its territory;

(c) Relating in any way the volume or value of imports to the volume or value of exports or to the amount of foreign exchange inflows associated with such investment; or

(d) Restricting the sales of goods or services in its territory that such investment produces or provides by relating such sales in any way to the volume or value of its exports or foreign exchange earnings.

3. Nothing in paragraph 2 shall be construed as an impediment to a Party conditioning the receipt or continued receipt of an advantage, in terms of an investment in its territory by an investor of another Party or a non-Party, on compliance with a requirement to locate the production site, provide services, train or employ workers, construct or extend private facilities or carry out research and development in its territory.

4. Paragraph 1 (f) does not apply:
(d) Where a Party authorises the use of an intellectual property right under Article 31[footnoteRef:35] of the TRIPS Agreement or to measures that require the disclosure of private information that is within the scope of application of, and consistent with, Article 39 of the said Agreement, or [35: 	The reference to “Article 31” includes the footnote on page 7 of Article 31. Additionally, the reference to “Article 31” includes any amendment to the TRIPS Agreement for the Application of paragraph 6 of the Doha Declaration on the TRIPS Agreement and Public Health (WT/MIN(01)/DEC/2).] 


(e) Where a requirement is imposed or a commitment or obligation is ordered by a judicial or administrative tribunal or a competent authority, to remedy a practice deemed anti-competitive following judicial or administrative proceedings under the Party’s competition law.[footnoteRef:36] [36:  	The Parties recognise that a patent does not necessarily confer market power.] 


5. Provided that said measures are not applied arbitrarily or unjustifiably and on the condition that they do not constitute a disguised restriction on international trade or investment, nothing in paragraphs 1 (b), 1 (c), 1 (f), 2 (a) and 2 (b) shall be construed as preventing a Party from adopting or maintaining measures, including those of an environmental nature that are:
(a) Necessary to ensure compliance with laws and regulations that may be inconsistent with this Additional Protocol;

(b) Necessary for protecting human, animal or plant life or health, or

(c) Related to the conservation of non-renewable natural resources, living or non-living.

6. Paragraphs 1 (a), 1 (b), 1 (c), 2 (a) and 2 (b) do not apply to requirements for qualification of products and services in connection to export promotion and foreign aid programmes.

7. Paragraphs 1 (b), 1 (c), 1 (f), 1 (g), 2 (a) and 2 (b) do not apply to government procurement.

8. Paragraphs 2 (a) and 2 (b) do not apply to requirements imposed by an Importing Party relating to the content of goods necessary to qualify for preferential tariffs or quotas.

9. For greater certainty, paragraphs 1 and 2 do not apply to any other commitment, obligation or requirement other than those specified in those paragraphs. 

10. This Article does not preclude enforcement of any commitment, obligation or requirement between private parties, where a Party did not impose or require the commitment, obligation or requirement.

[bookmark: _Toc494463997]ARTICLE 10.9: Senior Management and Boards of Directors

1. No Party may require an enterprise of that Party that is a covered investment to appoint to senior management positions natural persons of a particular nationality.

2. A Party may require the majority of members of the board of directors, or any committee thereof, of an enterprise of that Party that is a covered investment, to be of a particular nationality, or to be resident in the territory of the Party, provided that the requirement does not materially impair the ability of the investor to exercise control over its investment.

[bookmark: _Toc494463998]ARTICLE 10.10: Non-Conforming Measures

1. Articles 10.4, 10.5, 10.8 and 10.9 shall not apply to:
(a) Any existing non-conforming measure that may be maintained by the central, federal, regional or state government of a Party, under the provisions of its Schedule to Annex I;

(b) Any existing non-conforming measure that is maintained by a Party’s local government;

(c) The maintenance or prompt renewal of any non-conforming measure referred to in subparagraphs (a) and (b), or

(d) The amendment or modification of any non-conforming measure referred to in subparagraphs (a) and (b), provided that said amendment or modification does not decrease the conformity of the measure as it existed immediately before the amendment or modification, with Articles 10.4, 10.5, 10.8 and 10.9.

2. Articles 10.4, 10.5, 10.8 and 10.9 shall not apply to any measure that a Party may adopt or maintain, in relation to sectors, subsectors or activities as described in its Schedule to Annex II.

3. No Party may, pursuant to any measure adopted after this Additional Protocol enters into force and including any measure in its Schedule to Annex II, require an investor of another Party, by reason of their nationality, to sell or otherwise dispose of an investment existing when the measure comes into effect.

4. In the event that a Party modifies any existing non-conforming measure pursuant to its Schedule to Annex I under paragraph I (c) after this Additional Protocol enters into force, the Party shall inform the other Parties of said modification, as soon as practicable.

5. In the event that a Party adopts any measure related to sectors, subsectors or activities as described in its Schedule to Annex II after this Additional Protocol enters into force, the Party must, insofar as possible, inform the Parties of said measure.

6. Articles 10.4 and 10.5 shall not apply to any measure that constitutes an exemption or derogation from the obligations set out in the TRIPS Agreement, pursuant to the specific provisions of said Agreement.

7. The provisions of Articles 10.4, 10.5 and 10.9 shall not apply to:
(a) Government procurement, or

(b) Subsidies or grants accorded by a Party, including government-backed loans, guarantees and insurances.

[bookmark: _Toc494463999]ARTICLE 10.11: Transfers[footnoteRef:37] [37:  	For greater certainty, this Article is subject to Annex 10.11.] 


1. Each Party shall allow all transfers and payments into and out of its territory for covered investments to be made freely and without delay. Said transfers include:
(a) Capital contributions;

(b) Profits, dividends, interests, capital gains, royalty payments, administration expenses, technical assistance and other fees;

(c) The product of the total or partial sale or liquidation of the covered investment;

(d) Payments made pursuant to a contract to which an investor or covered investment is party to, including payments made under a loan agreement;

(e) Payments made pursuant to Article 10.7 and Article 10.12; and

(f) Payments which arise from the application of Section B of this Chapter.

2. Each Party shall allow the transfer of returns in kind from a covered investment to be made as authorised or specified in a written agreement[footnoteRef:38] between the Party and a covered investment or an investor from another Party. [38:  	Notwithstanding any other provision in this Chapter, this paragraph is valid from the date that this Additional Protocol enters into force.] 


3. Each Party shall allow transfers from a covered investment to be made in a freely usable currency at the market exchange rate prevailing on the date of transfer.

4. No Party may require its investors to make transfers of their income, gains, profits or other values derived from, or attributable to, investments made in the territory of another Party, nor may the Party penalise investors in the event that they do not make such transfers.

5. Notwithstanding paragraph 2, a Party may restrict the transfers of returns in kind, under circumstances where it could otherwise restrict said transfers pursuant to the provisions of this Additional Protocol, including the specifications of paragraph 6.

6. Notwithstanding the provisions of paragraphs 1, 2 and 3 of this Article, a Party may prevent a transfer through the equitable, non-discriminatory and good faith application of its laws relating to:
(a) Bankruptcy, insolvency or protection of the rights of creditors;[footnoteRef:39] [39:  	For greater certainty, insolvency proceedings are understood to be included in subparagraph (a).] 


(b) Compliance with settlements, sentences and awards issued in judicial, administrative or arbitral proceedings;[footnoteRef:40] [40:  	For greater certainty, this subparagraph includes compliance with settlements, sentences and awards issued in taxation-related judicial, administrative or arbitral proceedings.] 


(c) Issuing, trading, or dealing in securities, futures or derivatives;

(d) Criminal offences; or

(e) Financial reporting or record-keeping of transfers when necessary to assist law enforcement or financial regulatory authorities.

[bookmark: _Toc494464000]ARTICLE 10.12: Expropriation and Compensation[footnoteRef:41] [41:  	For greater certainty, Article 10.12 shall be interpreted pursuant to the provisions of Annex 10.12.] 


1. No Party may expropriate or nationalise a covered investment, whether directly or indirectly through measures equivalent to expropriation or nationalisation (hereinafter referred to as “expropriation”) unless such expropriation is carried out:
(a) For a public purpose;[footnoteRef:42]  [42:  	For greater certainty, for the purposes of this Article, the term “public purpose” refers to a customary international law concept. The laws of a Party may express this concept or a similar concept with different terms, such as “public need,” “public interest,” “public utility” or “social interest.”] 


(b) On a non-discriminatory basis;

(c) Through payment of compensation pursuant to paragraphs 2 to 4; and

(d) Pursuant to the due process principle and Article 10.6.

2. The compensation referred to in paragraph 1 (c) must:
(a) Be paid without delay;

(b) be equivalent to the fair market value of the expropriated investment immediately prior to the expropriation taking place (hereinafter referred to as “date of expropriation”);

(c) not reflect any change in value due to the intention of expropriation being known prior to the date of expropriation; and

(d) be fully realisable and freely transferable. 

3. If the fair market value is set in a freely useable currency, the compensation referred to in paragraph 1 (c) shall not be less than the fair market value as at the date of expropriation, plus interest calculated at a commercially reasonable rate for that currency, from the date of expropriation until the payment date.

4. If the fair market value is set in a currency that is not freely useable, the compensation referred to in paragraph 1 (c), converted into the payment currency at the market exchange rate prevailing on the date of payment shall not be less than:
(a) The fair market value as at the date of expropriation, converted into a freely useable currency at the market exchange rate prevailing on the payment date, plus

(b) Interest, calculated at a commercially reasonable rate for that currency, from the date of expropriation until the payment date.
5. This Article does not apply to the compulsory licensing in connection to intellectual property rights, or to the revocation, limitation or creation of said rights insofar as said revocation, limitation or creation is consistent with the TRIPS Agreement.[footnoteRef:43] [43:  	For greater certainty, the term “revocation” of intellectual property rights referred to in this paragraph includes the cancellation or annulment of said rights, and the term “limitation” of intellectual property rights also includes exceptions to said rights.] 


[bookmark: _Toc494464001]ARTICLE 10.13: Denial of Benefits

A Party may deny the benefits of this Chapter to:
(a) An investor from another Party that is an enterprise from that other Party and to the investments of said investor, if an investor of a non-Party owns or controls the enterprise and this enterprise does not conduct substantial commercial activities in the territory of the other Party;

(b) An investor of another Party that is an enterprise of that other Party and to the investments of said investor, if an investor of the Denying Party owns or controls the enterprise and this enterprise does not conduct substantial commercial activities in the territory of the other Party.

[bookmark: _Toc494464002]ARTICLE 10.14: Special Formalities and Information Requirements

1. Nothing in Article 10.4 shall be construed as preventing a Party from adopting or maintaining any measure that requires special formalities in relation to a covered investment, such as the requirement for investors to be residents of the Party or for covered investments to be constituted under the laws or regulations of the Party, provided that such formalities do not materially impair the protection granted by a Party to investors of another Party and to covered investments under this Chapter.

2. Notwithstanding Articles 10.4 and 10.5, a Party may require an investor of another Party or a covered investment to provide information concerning that investment, solely for informational or statistical purposes. The Party shall prevent any disclosure of confidential information that may negatively affect the competitive position of the investor or of the covered investment. Nothing in this paragraph shall be construed as an impediment to a Party obtaining or disclosing information related to the equitable and good faith application of its law.

[bookmark: _Toc494464003]Section B: Dispute Resolution between a Party and an Investor from another Party

[bookmark: _Toc494464004]ARTICLE 10.15: Consultation and Negotiation

1. In the event of an investment-related dispute, the Disputing Parties must first attempt to resolve the dispute through consultation and negotiation, with a view to resolving the dispute in an amicable way, which may include the use of a non-binding procedure with the involvement of third parties such as good offices, conciliation and mediation.

2. The consultation and negotiation procedure shall begin with a written request sent to the respondent which must include the information specified in Article 10.16.2 (a) and 2 (b) and a brief description of the events that gave rise to the initiation of consultation.

3. The consultations shall take place for a minimum of six months.

4. For greater certainty, the initiation of consultation and negotiation must not be construed as the recognition of the tribunal’s jurisdiction.

[bookmark: _Toc494464005]ARTICLE 10.16: Submission of a Claim to Arbitration

1. If a dispute related to an investment has not been resolved within six months of the respondent’s receipt of the written request for consultation pursuant to Article 10.15:
(a) The claimant may submit a claim for arbitration in their own name, pursuant to this Section, thereby alleging:
(i) That the respondent has breached an obligation pursuant to Section A, and
(ii) That the claimant has incurred losses or damages by virtue of said breach or as a result of such breach;

(b) The claimant, representing an enterprise of the respondent that may be a legal entity that the claimant owns or directly or indirectly controls, may submit a claim to arbitration pursuant to this Section, thereby alleging:
(i) That the respondent has breached an obligation pursuant to Section A, and
(ii) That the enterprise has incurred losses or damages by virtue of said breach or as a result of such breach.

For greater certainty, no claim may be submitted to arbitration under this Section alleging a breach of any provision of this Additional Protocol that is not an obligation of Section A.

2. Once the period established in Article 10.15.2 ends, the claimant shall deliver the respondent written Notice of Intent to submit the claim for arbitration (hereinafter referred to as “Notice of Intent”) at least 90 days before submitting the claim for arbitration pursuant to this Section. In the notice, the following shall be specified:
(a) The name and address of the claimant, and in the event that the claim is submitted on behalf of an enterprise, the name and address of the enterprise and its place of incorporation;

(b) For each claim, the provisions of Section A of this Chapter that are alleged to have been breached and any other applicable provision;

(c) The factual and legal issues that each claim is based on; and

(d) The compensation sought and the approximate amount of the damages claimed.

3. The claimant may submit a claim for arbitration as referred to in paragraph 1:
(a) Pursuant to the ICSID convention and the ICSID Rules of Procedure for Arbitration Proceedings (hereinafter referred to as “Arbitration Rules”), provided that both the respondent and the Party’s claimant are party to the ICSID Convention;

(b) Pursuant to the ICSID Additional Facility Rules, provided that either the respondent or the Party’s claimant, but not both, is party to the ICSID Convention;

(c) Pursuant to the UNCITRAL Arbitration Rules, or

(d) If the disputing parties agree, to any other arbitration institution or pursuant to any other arbitration rule.

4. A claim shall be deemed submitted to arbitration pursuant to this Section, when the claimant’s notice or request for arbitration (hereinafter referred to as “Notice of Arbitration”):
(a) Referred to in the ICSID Convention, is received by the Secretary-General;

(b) Referred to in the ICSID Additional Facility Rules, is received by the Secretary-General;

(c) Referred to in the UNCITRAL Arbitration Rules, is received by the respondent, together with the statement of claim pursuant to said regulations; or

(d) Referred to by any other arbitration institution or under any arbitration rules selected pursuant to paragraph 3 (d), is received by the respondent.

5. A claim asserted by the claimant for the first time after the Notice of Arbitration has been submitted shall be deemed submitted to arbitration under this Section, on the date of its receipt pursuant to the applicable arbitration rules.

6. The arbitration rules applicable under paragraph 3 and in force on the date the claim or claims were submitted to arbitration pursuant to this Section, shall govern arbitration except to the extent modified or complemented by this Additional Protocol.

7. The claimant shall provide with the Notice of Arbitration referred to in paragraph 4:
(a) The name of the arbitrator that the claimant appoints, or

(b) The claimant’s written consent for the Secretary-General to appoint the arbitrator.

[bookmark: _Toc494464006]ARTICLE 10.17: Consent of each Party to Arbitration

1. Each Party consents to the submission of a claim to arbitration pursuant to this Section in accordance with this Additional Protocol.

2. The consent referred to in paragraph 1 and the submission of a claim to arbitration pursuant to this Section must comply with the requirements specified in:
(a) Chapter II of the ICSID Convention (Jurisdiction of the Centre) and the ICSID Additional Facility Rules, which require the written consent of the parties to the dispute;

(b) Article II of the New York Convention, which requires a “written agreement”; and

(c) Article I of the Inter-American Convention, which requires an “agreement.”

[bookmark: _Toc494464007]ARTICLE 10.18: Conditions and Limitations on Consent of each Party

1. No claim may be submitted to arbitration pursuant to this Section if more than three years have elapsed from the date on which the claimant knew, or ought to have known of the breach alleged under Article 10.16.1, and that the claimant, based on the claims initiated by virtue of Article 10.16.1 (a), or the enterprise, based on the claims initiated by virtue of Article 10.16.1 (b), incurred loss or damage.

2. No claim may be submitted to arbitration pursuant to this Section unless:
(a) The claimant provides written consent to arbitration, pursuant to the procedures described in this Additional Protocol, and

(b) The Notice of Arbitration referred to in Article 10.16.4 is accompanied:
(i) For claims submitted to arbitration under Article 10.16.1 (a), by the claimant’s written waiver;
(ii) For claims submitted to arbitration under Article 10.16.1 (b), by the written waivers of the claimant and the enterprise, 

Of any right to initiate before any judicial or administrative tribunal pursuant to the law of any of the Parties, or other dispute resolution procedures, any action concerning deeds or measures alleged to be a breach of the measures referred to in Article 10.16.

3. Notwithstanding paragraph 2 (b), the claimant, based on claims initiated under 10.16.1 (a), and the claimant or the enterprise, based on claims initiated under 10.16.1 (b), may initiate or continue an action that seeks interim injunctive relief and does not involve the payment of monetary damages, before a judicial or administrative tribunal of the respondent, provided that the action is brought for the sole purpose of upholding the rights and interests of the claimant or the enterprise while the arbitration is pending.[footnoteRef:44] [44:  	For greater certainty, in a proceeding in which the application of an interim injunctive relief is requested, including measures that aim to preserve evidence and property while the claim submitted to arbitration is pending, a judicial or administrative tribunal of the respondent in a dispute submitted to arbitration pursuant to Section B of this Chapter, shall apply the laws of said Party.] 


4. No claim may be submitted to arbitration pursuant to this Section if the claimant, in the case of claims submitted under Article 10.16.1 (a), or the claimant or the enterprise, in the case of claims submitted under Article 10.16.1 (b), have previously submitted a claim of the same alleged breach before an administrative or judicial court of the respondent, or any other binding dispute resolution procedure. For greater certainty, if an investor chooses to submit a claim of the aforementioned type before a judicial or administrative tribunal of the respondent, that decision shall be final and the investor may not later submit the claim to arbitration pursuant to this Section.



[bookmark: _Toc494464008]ARTICLE 10.19: Selection of Arbitrators

1. Unless the Disputing Parties agree otherwise, the tribunal shall be made up of three arbitrators, one arbitrator appointed by each of the disputing parties and the third, the president, shall be appointed by agreement of the disputing parties.

2. The arbitrators must have experience in public international law, international investment rules, or dispute resolution for international investment agreements; they must not depend on either of the Parties or the claimant, nor receive instructions from either of them.

3. The Secretary-General shall serve as appointing authority for the arbitrators in arbitration under this Section.

4. When a tribunal is not formed within 90 days from the date on which the claim is submitted to arbitration pursuant to this Section, the Secretary-General, at the request of either of the Disputing Parties, shall appoint, at its discretion, the arbitrator or arbitrators that have not yet been appointed. Unless the disputing parties agree otherwise, the president of the tribunal should not be a national of either of the Disputing Parties.

5. For the purposes of Article 39 of the ICSID Convention and Article 7 of Part C of the ICSID Additional Facility Rules, and notwithstanding the objection to an arbitrator on grounds other than nationality:
(a) The respondent accepts the appointment of each of the tribunal members established pursuant to the ICSID Convention or to the ICSID Additional Facility Rules;

(b) The respondent referred to in Article 10.16.1 (a) may submit a claim to arbitration pursuant to this Section, or continue a claim pursuant to the ICSID Convention or the ICSID Additional Facility Rules, on the sole condition that the claimant expresses written consent to the appointment of each of the tribunal members, and

(c) The claimant referred to in 10.16.1 (b) may submit a claim to arbitration pursuant to this Section, or continue a claim pursuant to the ICSID Convention and the ICSID Additional Facility Rules, on the sole condition that the claimant and the enterprise express written consent to the appointment of each of the tribunal members.

[bookmark: _Toc494464009]ARTICLE 10.20: Conduct of the Arbitration

1. The Disputing Parties may agree on the legal place where any arbitration should take place pursuant to the applicable arbitral rules pursuant to Article 10.16.3. If the Disputing Parties fail to reach agreement, the tribunal shall determine the place pursuant to the applicable arbitral rules, provided that the place shall be located in the territory of a State that is party to the New York Convention.

2. A non-Disputing Party may make oral or written submissions to the tribunal in relation to the interpretation of this Additional Protocol. 

3. Following consultation with the Disputing Parties, the tribunal shall be authorised to accept and consider amicus curiae submissions that may assist the tribunal in the determination of factual and legal issues related to the scope of the dispute.

4. The communications must be made in writing and in Spanish, unless the Disputing Parties agree otherwise, and they must identify the author of the submission and any Party or other government, person or organisation, other than the author of the submission, that has provided or that shall provide any assistance of a financial nature or otherwise in the preparation of the submission. Additionally, the author of the submission must make it known if he or she has any direct or indirect affiliation with either of the Disputing Parties; and the nature of the interest that he or she has in the dispute must be specified.

5. When said communications are admitted by the tribunal, it must accord the Disputing Parties an opportunity to respond to such submissions.

6. Notwithstanding the tribunal’s power to hear other objections as preliminary issues, such as an objection that the dispute is not within the jurisdiction of the tribunal, the tribunal shall hear and consider as a preliminary issue any objection of the respondent that, as a matter of law, indicates that the claim filed is not a claim for which an award can be made to the claimant pursuant to Article 10.26.[footnoteRef:45] [45:  	For greater certainty, in terms of the claims submitted under Article 10.16, a procedural objection raised as a preliminary issue may include, as appropriate, a non-judicial administrative appeal that is covered by the respondent’s law, such as the presentation of an appeal against administrative acts or other non-judicial administrative appeals. For instances of international arbitration, the presentation of such objections can only entail the adjournment of the arbitration proceedings.] 

(a)	Said objection shall be presented to the tribunal as soon as practicable after its constitution, and under no circumstances any later than the date the tribunal has set for the respondent to enter a plea to the claim, or in the event of a modification to the Notice of Arbitration, referred to in Article 10.16.4, the date the tribunal sets for the respondent to enter a response to the modification.

(b)	On receipt of an objection pursuant to this paragraph, the tribunal shall adjourn any proceedings on the substance of the dispute, and establish a schedule for the consideration of the objection that shall be consistent with any schedule which has been established for the consideration of any other preliminary issue and it shall issue a decision or award on the objection stating the legal grounds therefor. 

(c)	Upon making a decision on an objection pursuant to this paragraph, the tribunal shall assume the factual allegations presented by the claimant to be true in support of any claim in the Notice of Arbitration, or any modification thereof, and in disputes brought under the UNCITRAL Arbitration Rules, the statement of claim referred to in the relevant article of the UNCITRAL Arbitration Rules. The tribunal may also consider any other relevant facts that are not in dispute.

(d)	The respondent does not waive any objection as to jurisdiction or to any substantive argument merely because the respondent did or did not raise an objection under this paragraph or make use of the expedited procedure described in paragraph 7.

7. In the event that the respondent so requests, within 45 days of the date of the tribunal’s constitution, the tribunal shall make a decision in a timely manner on an objection pursuant to paragraph 6 and any other objection that the dispute is not within the tribunal’s jurisdiction. The tribunal shall adjourn any action on the substance of the dispute and issue a decision or award based on said objection, stating the legal grounds therefor, no later than 150 days after the request date. However, if a Disputing Party requests a hearing, the tribunal may take 30 additional days to issue the decision or award. Regardless of whether a hearing has been requested, under extraordinary circumstances, the tribunal may delay the issue of a decision or award for a brief additional period which may not exceed 30 days. 

8. When the tribunal makes a decision on the objection of a respondent pursuant to paragraphs 6 or 7, it may, if justified, grant the prevailing party of the dispute reasonable costs and fees that it may have incurred by raising an objection or opposing one. Upon determining if such an award is justified, the tribunal shall consider if the claimant’s claim or the respondent’s objection were frivolous, and it shall grant the Disputing Parties a reasonable opportunity to comment.

9. The respondent shall not assert as a defence, counterclaim, countervailing duty, or for any other reason, that the claimant has received or shall receive indemnification or other compensation for all or part of the alleged damages, pursuant to an insurance or guarantee contract. 

10. The tribunal may recommend an interim measure to protect the rights of a Disputing Party, or with the objective of guaranteeing the full exercise of the tribunal’s jurisdiction, including an order to preserve the evidence that is in the possession or control of a Disputing Party and to protect the tribunal’s jurisdiction. The tribunal may not order the attachment or prevent the application of a measure that is alleged to constitute a breach as mentioned in Article 10.16. For the purposes of this paragraph, an order includes a recommendation. 

11. At the request of any of the Disputing Parties, before issuing a decision or award on liability, the tribunal shall communicate its proposed decision or award to the Disputing Parties and the non-Disputing Party. Within 60 days of communicating such proposed decision or award, the Disputing Parties may submit written comments to the tribunal concerning any aspect of its proposed award. The tribunal shall consider said comments and shall issue its decision or award no later than 45 days after the expiration of the 60-day comment period. This paragraph shall not apply to any arbitration in which an appeal is available by virtue of paragraph 12.

12. If a separate, multilateral agreement enters into force between the Parties that establishes an appellate body with the objective of reviewing awards issued by tribunals constituted pursuant to international trade or investment agreements to hear investment disputes, the Parties shall analyse the possibility of reaching an agreement that considers such appellate body for the review of awards issued pursuant to Article 10.26 in arbitrations initiated after the multilateral treaty between the Parties enters into force.




[bookmark: _Toc494464010]ARTICLE 10.21: Transparency of Arbitral Proceedings

1. Subject to paragraphs 2 and 4, the respondent shall, after receiving the following documents, deliver them without delay to the Non-Disputing Parties and make them publicly available:
(a) The Notice of Intent referred to in Article 10.16.2;

(b) The Notice of Arbitration referred to in Article 10.16.4;

(c) The allegations, statements of claim and briefs presented to the tribunal by a Disputing Party and any written submission made pursuant to Article 10.20.2 and 10.20.3 and Article 10.25;

(d) The minutes or transcriptions of the tribunal hearings, where available; and

(e) The tribunal orders, awards and decisions.

2. The tribunal shall conduct hearings open to the public and shall determine, in consultation with the Disputing Parties, the appropriate logistical arrangements. However, any Disputing Party that intends to use information classified as protected information in a hearing shall so advise the tribunal. The tribunal shall make the appropriate arrangements to protect information from disclosure, including closing the hearing during any discussion of confidential information.

3. Nothing in this Section requires the respondent to make protected information available or provide or allow access to information that it may withhold pursuant to Article 18.3 (Essential Security) or Article 18.5 (Information Disclosure).

4. Any protected information that is submitted to the tribunal shall be protected from disclosure pursuant to the following procedures:
(a) In accordance with subparagraph (d), neither the Disputing Parties nor the tribunal shall disclose to the Non-Disputing Party or the public any protected information, where the Disputing Party providing the information clearly designates it as such pursuant to subparagraph (b);

(b) Any Disputing Party claiming that certain information constitutes protected information, shall clearly designate it as such when it is submitted to the tribunal;

(c) A Disputing Party shall, when submitting a document that contains information claimed to be protected information, at the same time submit an edited version of the document that does not contain that information. Only the edited version shall be provided to the non-Disputing Parties and made public pursuant to paragraph 1, and

(d) The tribunal shall make a decision on any objection regarding the designation of information claimed to be protected information. If the tribunal determines that said information was not appropriately designated, the Disputing Party that submitted the information may:
(i) Withdraw all or part of the submission that contains such information, or
(ii) Agree to re-submit the full documents edited with corrected designations pursuant to the tribunal’s determination and subparagraph (c).

In either case, the other Disputing Party must, as appropriate, resubmit full and edited documents, which either remove the information withdrawn by the Disputing Party that first submitted the information pursuant to subparagraph (d)(i) or redesignate the information consistently with the designation made pursuant to subparagraph (d)(ii) by the Disputing Party that first submitted the information.

5. Nothing in this Section requires the respondent to withhold from the public information required to be disclosed by its law.

[bookmark: _Toc494464011]ARTICLE 10.22: Governing Law

1. Subject to paragraph 2, when a claim is presented under Article 10.16.1 (a) or 10.16.1 (b), the tribunal shall decide the issues in dispute pursuant to this Additional Protocol and the applicable rules of international law. 

2. A decision by the Free Trade Commission declaring its interpretation of a provision of this Additional Protocol, pursuant to Article 16.2 (Functions of the Free Trade Commission), shall be binding on a tribunal established under this Section and any decision or award issued by a tribunal must be consistent with that decision.

[bookmark: _Toc494464012]ARTICLE 10.23: Interpretation of the Annexes of Non-Conforming Measures
1. When a respondent asserts as a defence that the measure alleged to be a breach is within the scope of application set out in Annex I or Annex II, the tribunal shall, at the request of the respondent, request the Free Trade Commission’s interpretation on the issue. The Free Trade Commission shall submit in writing any decision declaring its interpretation under Article 16.2.2 (c) to the tribunal within 60 days of delivery of the request.

2. A decision issued by the Free Trade Commission under paragraph 1 shall be binding on the tribunal and any decision or award issued by the tribunal must be consistent with that decision. If the Free Trade Commission fails to issue such a decision within 60 days, the tribunal shall decide on the issue.

[bookmark: _Toc494464013]ARTICLE 10.24: Expert Reports

Notwithstanding the appointment of other kinds of experts where authorised by the applicable arbitration rules, a tribunal, at the request of a Disputing Party or, unless the Disputing Parties disapprove, on its own initiative, may appoint one or more experts to report to it in writing on any factual issue related to environmental, health, safety or other scientific matters that a Disputing Party has raised in proceedings, pursuant to the terms and conditions agreed by the Disputing Parties.



[bookmark: _Toc494464014]ARTICLE 10.25: Consolidation of Proceedings

1. Where two or more separate claims have been submitted to arbitration under Article 10.16.1, and the claims have a question of law or fact in common and arise from the same events or circumstances, any Disputing Party may seek a consolidation order, subject to agreement of all Disputing Parties sought to be covered by the consolidation order or the terms of paragraphs 2 to 10.

2. The Disputing Party that seeks a consolidation order under this Article shall deliver a written request to the Secretary-General and to all the Disputing Parties sought to be covered by the consolidation order and in the request it shall specify:
(a) The names and addresses of all Disputing Parties sought to be covered by the consolidation order;

(b) The nature of the consolidation order sought; and

(c) The grounds on which the order is sought.

3. Unless the Secretary-General determines, within 30 days of the receipt of a request under paragraph 2, that the request is manifestly unfounded, a tribunal shall be established under this Article.

4. Unless all the Disputing Parties sought to be covered by the consolidation order agree otherwise, the tribunal established under this Article shall comprise three arbitrators:
(a) One arbitrator appointed by agreement of the claimants;

(b) One arbitrator appointed by the respondent; and

(c) The presiding arbitrator appointed by the Secretary-General, who shall not be a national of any of the Disputing Parties.

5. If within 60 days of the Secretary-General’s receipt of the request made under paragraph 2, the respondent or claimants have not appointed an arbitrator pursuant to paragraph 4, the Secretary-General, at the request of any Disputing Party sought to be covered by the consolidation order, shall appoint the arbitrator or arbitrators not yet appointed. If the respondent does not appoint an arbitrator, the Secretary-General shall appoint a national of the respondent, and if the claimants do not appoint an arbitrator, the Secretary-General shall appoint a national of a party other than that of the respondent.

6. Where a tribunal established under this Article has found that two or more claims submitted to arbitration under Article 10.16.1 have a question of law or fact in common and arise from the same events or circumstances, the tribunal may, in the interest of fair and efficient resolution of the claims, and after hearing the Disputing Parties, by order:
(a) Assume jurisdiction over, and hear and jointly determine all or part of the claims;

(b) Assume jurisdiction over, and hear and determine one or more claims, the determination of which is considered to contribute to the resolution of the others; or

(c) Instruct a tribunal established under Article 10.19 to assume jurisdiction over, and to hear or jointly determine, all or part of the claims, provided that:
(i) That tribunal, at the request of any claimant that has not previously been a Disputing Party before that tribunal, shall be reconstituted with its original members, except that the arbitrator for the claimants shall be appointed pursuant to subparagraph 4 (a) and paragraph 5, and
(ii) That tribunal shall decide whether any prior hearing should be repeated.

7. Where the tribunal has been established under this Article, a claimant that has submitted a claim to arbitration under Article 10.16.1, and that has not been named in a request made under paragraph 2, may make a written request to the tribunal that it may be included in any order made under paragraph 6 and shall specify in the request: 
(a) The name and address of the claimant;

(b) The nature of the consolidation order sought; and

(c) The grounds on which the order is sought.

The claimant shall deliver a copy of its request to the Secretary-General.

8. A tribunal established under this Article shall conduct the proceedings pursuant to the provisions of the UNCITRAL Arbitration Regulations, except as modified by this Section.

9. A tribunal established under Article 10.19 shall not have jurisdiction over the resolution of a claim, or part of a claim, over which a tribunal or established instructed under this Article has assumed jurisdiction.

10. On application of a Disputing Party, a tribunal established under this Article, pending its decision under paragraph 6, may order that the proceedings of a tribunal established under Article 10.19 be deferred, unless the latter tribunal has already adjourned its proceedings.

[bookmark: _Toc494464015]ARTICLE 10.26: Awards

1.	When a tribunal issues a final award against a respondent, the tribunal may only award, separately or jointly: 
(a) Monetary damages and applicable interest, and

(b) Restitution of property, in which case the award shall provide that the respondent may pay monetary damages, and any applicable interest in lieu of restitution.

A tribunal may also award costs and legal fees pursuant to this Section and the applicable Arbitration Rules.

2.	The liability between the Disputing Parties for the assumption of costs, including, where appropriate, the court costs under Article 10.20, resulting from participation in arbitration, must be established:
(a) By the arbitral institution before which the claim was submitted for arbitration, pursuant to its procedural rules, or

(b) Pursuant to the procedural rules agreed by the Disputing Parties, where appropriate.

3.	For greater certainty, when a claim is submitted to arbitration under Article 10.16.1 (a), by virtue of said provision, the claimant may only claim losses or damages incurred by the claimant as an investor in respect of an investment that the investor intends to make, is making or has made in the territory of the respondent. 

4.	Subject to paragraph 1, where a claim is submitted to arbitration under Article 10.16.1 (b):
(a) The award of restitution of property shall provide that the restitution be made to the enterprise;

(b) The award of monetary damages and any applicable interest shall provide that the sum be paid to the enterprise; and

(c) The award shall provide that it is made without prejudice to any right that any person may have to the compensation under applicable domestic law.

5.	A tribunal may not award punitive damages.

6.	The award issued by a tribunal shall not be binding except between the Disputing Parties and solely in terms of the specific case.

7.	Subject to paragraph 8 and the applicable review procedure for an interim award, the Disputing Party shall abide by and comply with the award without delay.

8.	The Disputing Party may not seek the enforcement of the final award until:
(a) In the case of a final award being issued under the ICSID Convention:
(i) 120 days have elapsed from the issuing of the award and no Disputing Party has sought the revision or annulment of the award, or
(ii) The revision or annulment proceedings have been completed, and

(b) In the case of a final award issued pursuant to the ICSID Additional Facility Rules, the UNCITRAL Arbitration Rules or the rules selected pursuant to Article 10.16.4 (d):
(i) 90 days have elapsed from the issuing of the award and no Disputing Party has initiated revision, revocation or annulment proceedings, or
(ii) A tribunal has dismissed or admitted a request for revision, revocation or annulment of the award and there is no further appeal. 

9.	Each Party shall provide for the due enforcement of an award within their territory.

10.	If the respondent fails to comply with or abide by a final award, on delivery of a request by the Party of the claimant, a Panel of Arbitrators shall be established under Article 17.7 (Establishment of a Panel of Arbitrators). In said proceedings, the requesting Party may seek:
(a) A determination that the failure to abide by or comply with the final award is inconsistent with the obligations of this Additional Protocol, and

(b) Pursuant to Article 17.15 (Draft Award of Panel of Arbitrators), a recommendation that the respondent abide by or comply with the final award.

11.	A Disputing Party may seek enforcement of an arbitral award pursuant to the ICSID Convention, the New York Convention if both Parties are party to said agreements, or the Inter-American Convention, regardless of whether the proceedings covered by paragraph 10 have been initiated.

12.	For the purposes of Article I of the New York Convention and Article I of the Inter-American Convention, a claim submitted to arbitration pursuant to this Section shall be considered to arise out of a commercial relationship or transaction.

[bookmark: _Toc494464016]ARTICLE 10.27: Service of Documents

Delivery of notice and other documents shall be made to each Party at the location designated in Annex 10.27.

[bookmark: _Toc494464017]Section C: Complementary Provisions

[bookmark: _Toc494464018]ARTICLE 10.28: Relation to other Sections

This Section is not subject to the dispute resolution mechanism of Section B of this Chapter, nor is it subject to the dispute resolution mechanism of Chapter 17 (Dispute Resolution). For greater certainty, nothing in this Section may be used by an investor as a substance of the dispute nor may it be used by a Panel of Arbitrators as part of its considerations for any decision or award that it may issue.

[bookmark: _Toc494464019]ARTICLE 10.29: Promotion of Investments

The Parties reaffirm the importance of supporting the investment promotion activities carried out through each Party’s investment promotion organisations.

[bookmark: _Toc494464020]ARTICLE 10.30: Social Responsibility Policies 

1. The Parties recognise the importance of encouraging enterprises that operate in their territories and that are subject to their jurisdiction to apply policies concerning sustainability and social responsibility and policies that promote the development of the host country’s investment.

2. Each Party shall encourage the enterprises that operate within their territory or that are subject to their jurisdiction to voluntarily incorporate internationally-recognised standards of corporate social responsibility into their policies, such as declarations of principles that have been approved or that are supported by the Parties. The Parties shall remind those enterprises of the importance of incorporating said standards of corporate social responsibility into their domestic policies, including among others, human rights, labour rights, environmental considerations, anti-corruption practices, consumer rights, science and technology, competition and taxation.

3. Taking into account the OECD Guidelines for Multinational Enterprises from the Organisation of Economic Cooperation and Development, the Parties undertake to identify and share best practices implemented by the Parties to implement the commitments of the Guidelines and in doing so, maximise the contribution of multinational enterprises to sustainable development.

[bookmark: _Toc494464021]ARTICLE 10.31: Investment and Measures related to Health, the Environment and other Regulatory Objectives

1. Nothing in this Chapter shall be construed as an impediment to a Party adopting, maintaining or enforcing any measure, otherwise consistent with this Chapter that it considers appropriate for ensuring that investments made in its territory are made with regard to health, environmental and other regulatory objectives.

2. The Parties recognise that it is not sufficient to encourage investment by relaxing domestic policies on health, the environment and other regulatory objectives. Accordingly, a Party should not waive or otherwise derogate from, or offer to waive or otherwise derogate from such measures as a means of incentivising the establishment, purchase, expansion or maintenance of the investment by an investor in the Party’s territory.

[bookmark: _Toc494464022]ARTICLE 10.32: Implementation

The Parties shall consult with each other annually or otherwise agreed to review the implementation of this Chapter and consider investment items of mutual interest, including amongst others, the extent to which the private sector takes advantage of the commitments established in this Chapter.

[bookmark: _Toc494464023]ARTICLE 10.33: Joint Committee on Investment and Services

1. The Parties establish a Joint Committee that shall be made up of the Investment Subcommittee and the Services Subcommittee.

2. This Joint Committee has the objective of monitoring the implementation and administration of Chapter 9 (Cross-Border Service Trade) and of this Chapter, and to discuss related matters that are of interest to the Parties through the exchange of information and cooperation on these matters.

3. The Joint Committee shall be comprised of:
(a) In the case of Chile, the General Directorate of International Economic Relations of the Ministry of Foreign Affairs, or its successor;

(b) In the case of Colombia, the Vice-Ministry of Foreign Trade of the Ministry of Trade, Industry and Tourism, or its successor;

(c) In the case of Mexico, the Bureau of Foreign Trade of the Ministry of Economy, or its successor; and

(d) In the case of Peru, the Vice-Ministry of Foreign Trade of the Ministry of Foreign Trade and Tourism, or its successor. 

4. The Joint Committee shall meet at the request of any Party or of the Free Trade Commission, and shall issue recommendations on the matters falling within its jurisdiction.

5. The Investment and Services Subcommittees shall be comprised by expert representatives from the competent authority or authorities of each Party and they shall determine their own procedural rules to carry out their functions.

Investment Subcommittee
6. The Investment Subcommittee shall have the following functions:
(a) Sharing information and promoting cooperation on matters related to investment and the improvement of the investment climate between the Parties;

(b) Discussing any other matter related to the investment climate between the Parties, including the involvement of the private sector where appropriate;

(c) Making proposals to the Joint Committee so that this subcommittee may operate more effectively or achieve its objectives; and

(d) Discussing any other investment-related matter.

Services Subcommittee 
7. The functions of the Services Subcommittee are established in Article 9.15 (Services Subcommittee).




[bookmark: _Toc393717940][bookmark: _Toc494464024][bookmark: _Toc393717941]ANNEX 10.6: CUSTOMARY INTERNATIONAL LAW

The Parties confirm their shared understanding that “customary international law,” as referred to in Article 10.6, results from a general and consistent practice of States, which they follow from a sense of legal obligation. In terms of Article 10.6, the minimum standard of treatment of foreigners pursuant to customary international law refers to all customary international law principles that protect the economic rights of foreigners.





[bookmark: _Toc393717942][bookmark: _Toc494464025][bookmark: _Toc393717943]ANNEX 10.11: TRANSFERS

With respect to Article 10.11, the Parties agree to the following:

1. In the case of the Republic of Chile and the Republic of Colombia, in relation to transfers related to investments made or that may be made by investors of one Party in the territory of another Party, the application and interpretation of Article 10.11 shall be subject to Annex 9-B (Payments and Transfers) of the Chapter on Investment of the Free Trade Agreement signed between both Parties, in Santiago, Chile, on 27 November 2006, as an Additional Protocol to the Economic Complementation Agreement (ECA) No 24 entered into by those Parties.

2. In the case of the Republic of Chile and the United Mexican States, in relation to transfers related to investments made or that may be made by investors of one Party in the territory of another Party, the application and interpretation of Article 10.11 shall be subject to Annex 9-10 (Transfers) of the Chapter on Investment of the Free Trade Treaty signed between both Parties, in Santiago, Chile, on 17 April 1998.

3. In the case of the Republic of Chile and the Republic of Peru, in relation to transfers related to investments made or that may be made by investors of one Party in the territory of another Party, the application and interpretation of Article 10.11 (Transfers) shall be subject to Annex 11-C (Payments and Transfers) of the Chapter on Investment of the Free Trade Agreement signed between both Parties in Lima, Peru on 22 August 2006, which modifies and substitutes the ECA No 38 entered into by those two parties.





[bookmark: _Toc393717944][bookmark: _Toc494464026][bookmark: _Toc393717945]ANNEX 10.12: EXPROPRIATION

The Parties confirm their shared understanding that:

1. An action or series of actions by a Party cannot constitute an expropriation unless it substantially interferes with a tangible or intangible property right, or property interest in an investment.

2. Article 10.12 addresses two situations. The first is the direct expropriation, where an investment is nationalised or otherwise directly expropriated through formal transfer of title or outright seizure.

3. The second situation addressed by Article 10.12 is indirect expropriation, where an action or series of actions by a Party has an effect equivalent to direct expropriation without formal transfer of title or outright seizure.
(a) The determination of whether an action or series of actions by a Party, in a specific fact situation, constitutes indirect expropriation requires a case-by-case, fact-based enquiry that considers, among other factors:
(i) The economic impact of the government action, although the fact that an action or series of actions by a Party has an adverse effect on the economic value of an investment, does not in and of itself establish that an indirect expropriation has occurred;
(ii) The extent to which the government action or series of actions interferes with the unequivocal and reasonable expectations of the investment; and
(iii) The character of the government action.

(b) Except in rare circumstances, non-discriminatory regulatory actions by a Party that are designed and applied to protect legitimate public welfare objectives do not constitute indirect expropriations.[footnoteRef:46] [46:  	For greater certainty, examples of legitimate public welfare objectives include, among others, public health, safety and the environment.] 


Annex 10.12-1

[bookmark: _Toc393717946][bookmark: _Toc494464027][bookmark: _Toc393717947]ANNEX 10.27: SERVICE OF DOCUMENTS TO A PARTY UNDER SECTION B

1. Documents must be submitted to the location specified for each Party. A Party must notify and make public any change in the address specified in this Annex.

2. The location for submission of the Notice of Intent and other documents referred to in the dispute resolution related to Section B shall be as follows:
(a) For Chile:
	Dirección de Asuntos Jurídicos
Ministerio de Relaciones Exteriores de la República de Chile
Teatinos No. 180
Santiago, Chile
Or its successor

(b) For Colombia:
	Dirección de Inversión Extranjera y Servicios
Ministerio de Comercio, Industria y Turismo
Calle 28 No. 13 A – 15, piso 3
Bogotá D.C. – Colombia
Or its successor

(c) For Mexico:
Dirección General de Consultoría Jurídica de Comercio Internacional
Secretaría de Economía
Alfonso Reyes No. 30, piso 17
Delegación Cuauhtémoc
México D.F.
C.P.06140
Or its successor

(d) For Peru: 
Dirección General de Asuntos de Economía Internacional, Competencia y
Productividad
Ministerio de Economía y Finanzas
Jirón Lampa No. 277, piso 5
Lima 1, Perú
Or its successor




[bookmark: _Toc393717948][bookmark: _Toc494464028][bookmark: _Toc393717949]ANNEX ON DECREE LAW 600 - CHILE

1. The Decree Law 600 (1974), Foreign Investment Statute, is a voluntary and special investment scheme for Chile.

2. Instead of investing in Chile through a standard foreign direct investment to, potential investors may ask the Committee of Foreign Investments to apply the scheme established by Decree Law 600.

3. The obligations and commitments established in this Chapter do not apply to Decree Law 600, Foreign Investment Statue, to Law 18,657 on Foreign Capital Investment Funds, to the continuation or prompt renewal of such laws and to their modification, or to any special and/or voluntary investment scheme that may be adopted in Chile in the future.

4. For greater certainty, the Committee of Foreign Investments of Chile has the right to reject applications for investment through Decree Law 600 and Law 18,657. Additionally, the Committee of Foreign Investments of Chile has the right to regulate the terms and conditions which foreign investment made under Decree Law 600 and Law 18,657 shall be subject to.

5. For greater certainty, once an application for foreign investment is submitted by an investor under Decree Law 600, its modifications, continuation or prompt renewal, or under any special and/or voluntary investment scheme that may be adopted in Chile in the future, is accepted by the Committee of Foreign Investments of Chile through the signing of a foreign investment contract, the disciplines established in this Chapter shall be applicable to the investment made under the respective contract.

6. For greater certainty, nothing in paragraphs 1 to 4 of this Annex may be appealed under the provisions of Section B.





[bookmark: _Toc393717950][bookmark: _Toc494464029][bookmark: _Toc393717951]ANNEX ON EXEMPTIONS TO DISPUTE RESOLUTION - MEXICO

The resolutions of the National Commission on Foreign Investments, established in existing measures 2 and 3 of Mexico’s Schedule to Annex 1, shall not be subject to the provisions established in the dispute resolution mechanism between a Party and an investor of another Party established in Section B of this Chapter and the dispute resolution mechanism of Chapter 17 (Dispute Resolution).
[bookmark: _Toc393717952]

[bookmark: _Toc494464030][bookmark: _Toc393717953]CHAPTER 11: FINANCIAL SERVICES

[bookmark: _Toc494464031]ARTICLE 11.1: Definitions

For the purposes of this Chapter:
Cross-border financial services provider refers to a person from one Party whose business it is to provide a financial service in the territory of the Party and is seeking to provide or is providing a financial service through cross-border supply of said services;

Cross-border trade in financial services or cross-border supply of financial services refers to the supply of a financial service:
(a) From the territory of one Party to the territory of another Party;

(b) In the territory of one Party by a person from that Party to a person from another Party; or

(c) By the national of one Party in the territory of another Party;

This does not include, however, a financial service in the territory of one Party supplied through investment in that territory;

Financial institution refers to any financial intermediary or other company authorised to conduct business and which is regulated or supervised as a financial institution in accordance with the laws of the Party in whose territory it is located;

Financial institution of another Party refers to a financial institution, including a branch thereof, located in the territory of one Party and which is controlled by persons from another Party;

Financial service refers to any service of a financial nature. Financial services comprise all insurance services and services related to insurance, and all banking services and other financial services (with the exception of insurance). Financial services include the following activities:

Insurance services and services related to insurance
(a) Direct insurance (including coinsurance):
(i) Life insurance;
(ii) Insurance other than life insurance;

(b) Reinsurance and retrocession;

(c) Insurance intermediary activities, for example those carried out by insurance brokers and agents;

(d) Auxiliary insurance services, for example consultants, actuaries, risk assessments and claims settlement;


Banking services and other financial services (excluding insurance)
(a) Accepting deposits and other reimbursable funds from the public;

(b) Loans of any kind, including personal and mortgage loans, factoring and the financing of commercial transactions;

(c) Financial leasing services;

(d) All payment and money transfer services, including credit, charge, debit and similar cards, travellers' cheques and bank giros;

(e) Guarantees and commitments;

(f) Trade exchange by personal accord or on behalf of clients, whether on a stock exchange, an over-the-counter market or another method, of the following:
(i) Money market instruments (including cheques, letters and deposit certificates);
(ii) Currencies;
(iii) Derivative products, including but not limited to, futures and options;
(iv) Exchange and money market instruments, for example, swaps and term agreements on interest rates;
(v) Transferrable securities;
(vi) Other financial trading instruments and assets, including metal;

(g) Participation in issuing securities of any type, including underwriting and placement as agents (either publicly or privately), and supply of services related to those issuances;

(h) Money broking;

(i) Asset administration, for example cash or portfolio management, all forms of collective investment management, pension fund administration, custodial, depository and trust services;

(j) Settlement and clearing services relating to financial assets, including securities, derivative products and other negotiable instruments;

(k) Provision and transfer of financial information and processing of financial data and related software, by providers of other financial services; and

(l) Mediation and advisory services and other auxiliary financial services related to any of the activities listed in subparagraphs (e) to (o), including credit reports an analyses, studies and advice on investments and portfolios, and advice on acquisitions, restructuring and company strategy;

Financial services provider from a Party refers to a person from one Party whose business it is to provide a financial service in the territory of that Party;

Investment refers to an "investment" as defined in Article 10.1 (Definitions), unless, with regards to "loans" or "debt instruments" mentioned in this Chapter:
(a) A loan awarded to a financial institution or a debt instrument issued by a financial institution is an investment only when treated as capital used for regulatory purposes by the Party in whose territory the financial institution is located; and

(b) A loan awarded to a financial institution or a debt instrument issued by a financial institution owned by a financial institution, which is different from a loan or debt instrument of a financial institution mentioned in subparagraph (a), is not an investment;

For greater certainty:
(a) A loan awarded to a Party, or a debt instrument issued by a Party or state enterprise, is not an investment; and

(b) A loan awarded by a cross-border financial services provider, or a debt instrument owned by the same, which is not a loan to a financial institution, or a debt instrument issued by the former, is an investment if said loan or debt instrument meets the criteria for investments established in Article 10.1 (Definitions);

Investor from a Party refers to an "investor from a Party" as defined in Article 10.1 (Definitions);

New financial service refers to a financial service not available in the territory of one Party but which is available in the territory of another Party, including any new form of distribution for a financial service or the sale of a new financial product;

Person from a Party refers to a "person from a Party" as defined in Article 2.1 (General Definitions) and, for greater certainty, does not include branches of companies from non-Party states;

Public entity refers to a central bank or monetary authority of a Party, or any financial institution or entity, either owned or controlled by a Party;

Self-regulated entity refers to any non-governmental entity, including any market, stock exchange or financial derivatives, clearing house or other body or association that itself or on behalf of another entity exercises regulatory or supervisory authority over suppliers of cross-border financial services or financial institutions.

[bookmark: _Toc494464032]ARTICLE 11.2: Scope of Application

1. This Chapter applies to the measures adopted and maintained by the Parties with regards to:
(a) Financial institutions of another Party;

(b) Investors of another Party and the investments of these investors in financial institutions in the territory of the Party; and

(c) Cross-border trade in financial services.

2. In the event of incompatibility between the provisions of this Chapter and any other provision of this Additional Protocol, the provisions made in this Chapter shall prevail to the extent of the incompatibility.

3. Chapters 9 (Cross-border Trade in Services) and 10 (Investment) shall apply to the measures described in paragraph 1, solely in the extent that said Chapters or Articles of said Chapters are included in this Chapter.

4. Articles 9.16 (Benefits Denial), 10.11[footnoteRef:47] (Transfers), 10.12 (Expropriation and Compensation), 10.13 (Benefits Denial), 10.14 (Special Formalities and Requests for Information) and 10.31 (Investment and Measures on Health, the Environment and other Regulatory Objectives) are included in this Chapter and are an integral part of the same, mutatis mutandis. [47:  	For the purposes of this Chapter, the Parties will interpret the term "transfers" as not including transfers in kind.] 


5. Section B (Dispute Resolution between one Party and an investor from another Party) of Chapter 10 (Investment) is included in this Chapter and is an integral part of the same solely in claiming that a Party has violated Articles 10.11 (Transfers), 10.12 (Expropriation and Compensation), 10.13 (Benefits Denial) or 10.14 (Special Formalities and Requests for Information) in the terms in which they are included in this Chapter.

6. Article 9.13 (Transfers and Payments), including its footnote, is included in this Chapter and is an integral part of the same insofar as such cross-border trade in financial services may be subject to obligations pursuant to Article 11.6.

7. This Chapter does not apply to the measures adopted and maintained by the Parties with regards to:
(a) Activities or services that form part of public retirement plans, or legally established social security systems; or

(b) Activities or services carried out on behalf of or with the guarantee of the Party or using its financial resources, including its public entities;

Notwithstanding, this Chapter shall apply to the activities or services mentioned in subparagraphs (a) or (b) which the Party shall allow to be carried out by its financial institutions in accordance with a public entity or financial institution.

[bookmark: _Toc494464033]ARTICLE 11.3: National Treatment

1. Each Party shall award investors from another Party treatment no less favourable than it would award, under similar circumstances, to its own investors, with regards to the establishment, acquisition, expansion, administration, conduct, operation, and sale or other disposition of financial institutions and investments in financial institutions in its territory.

2. Each Party shall award the financial institutions of another Party and the investments of investors from another Party in the Party's financial institutions, treatment no less favourable than it would award, under similar circumstances, to its own financial institutions and the investments of its own investors in financial institutions with regards to the establishment, acquisition, expansion, management, conduct, operation and sale or other disposition of financial institutions and investments.

3. For the purposes of the national treatment obligations laid out in Article 11.6.1, a Party shall award cross-border financial services providers from another Party, treatment no less favourable than it would award, under similar circumstances, its own financial services providers, with regards to the supply of the relevant service.

4. The treatment a Party must award in accordance with paragraphs 1, 2 and 3 means, with regards to the measures adopted or maintained by a regional or state government, treatment no less favourable than the most favourable treatment awarded, under similar circumstances, by that regional or state government to the financial institutions, investors in financial institutions, the investments of investors in financial institutions and cross-border financial services providers from the Party of which they form part.

[bookmark: _Toc494464034]ARTICLE 11.4: Most Favoured Nation Treatment

Each Party shall award the investors of another Party, the financial institutions of another Party the investments of investors from another Party in financial institutions of the Party and cross-border financial services providers from another Party, treatment no less favourable than it would award, under similar circumstances, the investors of another Party, the financial institutions of another Party the investments of investors from another Party in financial institutions of the Party and cross-border financial services providers from a non-Party state.

[bookmark: _Toc494464035]ARTICLE 11.5: Right of Establishment
1. A Party shall allow an investor from another Party, to establish in its territory a financial institution through any method of establishment and operation permitted by its legislation at the time it is established, without imposing numerical restrictions or specific types of legal requirements. This obligation against the imposition of requirements to adopt a specific legal code does not prevent a Party from imposing conditions or requirements relating to the establishment of a particular kind of entity chosen by an investor from another Party.

2. For greater certainty, a Party shall allow an investor from another Party which controls or is the owner of a financial institution in the territory of the Party, to establish additional financial institutions necessary for the supply of the full range of financial services in accordance with the legislation of the Party at the moment the additional financial institutions are established. Subject to the provisions of Article 11.3, a Party may impose, at the time a financial institution is established, terms and conditions pertaining to the establishment of additional financial institutions and determining the institutional and legal form that shall be used for the supply of specific financial services or to carry out specific activities.

3. The right to establishment, in accordance with paragraphs 1 and 2 shall include the acquisition of existing entities. 

4. Subject to the provisions of Article 11.3, a Party may prohibit the use of a specific financial service or particular activity. Said prohibition shall not apply to all the financial services of an entire subsector of financial services, such as banking activities.

5. For the purposes of this Article, "numerical restrictions" refers to limits imposed, whether on the basis of a regional subdivision or over the whole territory of a Party, in a number of financial institutions, whether it be in the form of numerical quotes, monopolies, exclusive service providers or through demanding a test of economic necessities.

[bookmark: _Toc494464036]ARTICLE 11.6: Cross-border Trade

1. Each Party shall allow, in accordance with the terms and conditions used to award national treatment, the cross-border financial services providers from another Party to provide the services described in Annex 11.6.

2. Each Party shall allow persons located in its territory and its nationals, wherever they are, to acquire financial services from cross-border financial services providers of another Party located in the territory of another Party. This does not mean that a Party is obliged to allow said cross-border financial services providers to conduct business or advertise themselves in its territory. Each Party may define "conduct business" and "advertise themselves" for the purposes of this obligation, on the condition that said definitions are not incompatible with paragraph 1.

3. Notwithstanding other methods of prudential regulation of cross-border trade in financial services, a Party may demand the registry or authorisation of the cross-border financial services providers from another Party and financial instruments.

[bookmark: _Toc494464037]ARTICLE 11.7: New Financial Services

1. Each Party shall allow a financial institution from another Party, to provide whatever new financial service whose provision the Party would allow, under similar circumstances, its own financial institutions, in accordance with its legislation, on the condition that the introduction of that financial service does not require new legislation or the modification of an existing law.[footnoteRef:48] [48:  	For greater certainty, a Party may issue a regulation by the Executive Power, regulatory agencies or the central bank, to allow the supply of new financial services.] 


2. Each Party may determine the legal and institutional form through which the new financial service shall be supplied and may subject the supply of the same to authorisation and notification. When authorisation is required, the decision shall be made within a reasonable period of time and may only be denied for prudential reasons.

3. None of what is established in this Article prevents a financial institution from one Party from requesting that another Party authorise the supply of a financial service that is not provided in the territory of any of the Parties. Said request shall be subject to the legislation of the Party of whom the request is made and, for greater certainty, shall not be subject to the obligations of this Article.

[bookmark: _Toc494464038]ARTICLE 11.8: Treatment of Certain Information

No provision in this Chapter obliges a Party to divulge or allow access to:
(a) Information pertaining to financial deals and the accounts of individual clients in financial institutions or cross-border financial services providers; or

(b) Any confidential information whose disclosure could impede compliance with its legislation or in some other way be against the public interest or harm the legitimate commercial interests of a specific person.

[bookmark: _Toc494464039]ARTICLE 11.9: Senior Managers and Boards of Directors[footnoteRef:49] [49:  	In the case of Mexico, Board of directors refers to Governing Boards.] 


1. No Party may demand that the financial institutions of another Party employ people of a certain nationality for executive positions or essential roles.

2. No Party may demand that more than a minority of the members of the Board of another Party's financial institution be composed of the Party's nationals, nationals whose residence is the territory of the Party or a combination of both.

[bookmark: _Toc494464040]ARTICLE 11.10: Noncompliant Measures

1. Articles 11.3, 11.4, 11.5, 11.6 and 11.9 shall not apply to:
(a) Any existing noncompliant measure maintained by a Party:
(i) At central or federal government level, such as that Party establishes in Section A of its list in Annex III;
(ii) At regional or state government level, such as that Party establishes in Section A of its list in Annex III; or
(iii) At local government level;

(b) The continuation or immanent renewal of any noncompliant measure referred to in subparagraph (a); or

(c) An amendment of any noncompliant measure referred to in subparagraph (a) as long as said modification does not diminish compliance, to the extent that it was already in force:
(i) Immediately prior to the amendment, with articles 11.3, 11.4, 11.5 and 11.9; or
(ii) On the date that this Additional Protocol enters into force, with Article 11.6.

2. Articles 11.3, 11.4, 11.5, 11.6 and 11.9 do not apply to any measure adopted by a Party in relation to the sectors, subsectors or activities indicated in Section B of its Schedule in Annex III.

3. Any measure set out by a Party in its Schedule in Annexes I or II which does not comply with Articles 10.4 (National Treatment), 10.5 (Most Favoured Nation Treatment), 9.3 (National Treatment) or 9.4 (Most Favoured Nation Treatment), shall be treated as a noncompliant measure not subject to Article 11.3 or 11.4, as applicable, while that measure, sector, subsector or activity established in the noncompliant measure is covered in this Chapter.

[bookmark: _Toc494464041]ARTICLE 11.11: Exceptions

1. None of the provisions of this Additional Protocol may be construed to prevent a Party from adopting or maintaining measures for prudential reasons for such purposes as:
(a) Protecting investors, depositors or other creditors, policy holders or policy beneficiaries or persons with whom a financial institution or cross-border financial services provider has a fiduciary duty;

(b) Maintaining the financial security, solvency, integrity or responsibility of individual financial institutions or cross-border financial services providers; or

(c) Guaranteeing the integrity or stability of the financial system.

Where such measures do not comply with the provisions of this Additional Protocol, they may not be used to evade the commitments or obligations entered into by the Parties in accordance with said provisions.

2. No provision of this Additional Protocol shall apply to the generally applicable non-discrimination measures adopted by any public entity in accordance with monetary and related credit and exchange policies. This paragraph shall not affect one Party's obligations in accordance with Article 10.8 (Performance Requirements) with respect to the measures covered in Chapter 10 (Investment) or in accordance with Article 10.11 (Transfers) or 9.13 (Transfers and Payments).

3. Notwithstanding the provisions of Article 10.11 (Transfers) and Article 9.13 (Transfers and Payments), in the terms included in this Chapter, a Party may prevent or limit transfers from a financial institution or cross-border financial services provider to, or for the benefit of, any person linked or related to said institution or provider, through the fair, non-discriminatory and good faith application of measures related to the maintenance of financial security, solvency, solidity, integrity or responsibility of the financial institutions or cross-border providers of financial services. This paragraph shall be applied without prejudice to any other provision of this Additional Protocol which allows a Party to restrict transfers.

4. For greater certainty, no provision of this Chapter may be construed to prevent a Party from adopting or applying those measures necessary to ensure the observance of laws or regulations which are not incompatible with this Chapter, including those related to the prevention of practices which lead to error and fraudulent practices or to address the effects of non-compliance of financial services contracts, subject to the demands of said measures, are not applied in such a way that they may constitute a means of arbitrary or unjustified discrimination between countries in which similar conditions prevail or a disguised restriction on investment in financial institutions or cross-border trade in financial services, such as are covered by this Chapter.

[bookmark: _Toc494464042]ARTICLE 11.12: Recognition and Harmonisation

1. In applying the measures laid out in this Chapter, a Party may recognise the prudential measures of another Party or a non-Party state. Such recognition may be: 
(a) Unilaterally awarded;

(b) Achieved through harmonisation or other methods; or

(c) Awarded on the basis of an agreement or accord between another Party and a non- Party state.

2. Any Party awarding recognition to prudential measures in accordance with paragraph 1 shall offer the other Parties suitable opportunities to demonstrate that there are circumstances in which there are or will be regulation, supervision and application of the equivalent regulation and, where appropriate, that there are or will be processes put in place to share information between the relevant Parties.

3. Where a Party grants recognition to prudential measures in accordance with paragraph 1 (c) and the circumstances established in paragraph 2, the Party shall offer the other Parties suitable opportunities to negotiate accession to the agreement or accord, or to negotiate a similar agreement or accord.

[bookmark: _Toc494464043]ARTICLE 11.13: Transparency and Administration of Certain Measures

1. The Parties recognise that transparent regulations and policies governing the activities of financial institutions and financial services providers are important in facilitating such activities, both in respect of access to their respective markets and operations within them. Each party undertakes to promote regulatory transparency in financial services.

2. In place of Article 15.3 (Transparency), each Party shall, as much as is practicable and in accordance with its legislation:
(a) Publish in advance any generally applicable regulation relating to the subjects in this Chapter it proposes to adopt;

(b) Supply interested persons and other Parties a reasonable opportunity to make comments on the proposed regulations; and

(c) Supply a reasonable period of time between publishing the final regulations and their entry into force.

3. The regulatory authorities of each Party shall make all information pertaining to the requirements, including any necessary documentation, for the completion and submission of requests related to the supply of financial services available to the public.

4. Within a period of 120 days, the relevant authority of a Party shall take an administrative decision on any complete request from an investor in a financial institution, a financial institution or a cross-border financial services provider from another Party related to the supply of a financial service and shall notify the applicant promptly of its decision. A request shall not be considered complete until all relevant hearings have been held and all necessary information has been received. When it is not practicable to take a decision within a period of 120 days, the relevant authority shall notify the applicant without unreasonable delay and shall seek to make its decision following this within a reasonable period of time.

5. Upon petition by an interested party, the relevant authority of a Party shall inform it of the status of its request. When the authority requires additional information of the applicant, the latter shall be notified of this fact without unreasonable delay.

6. Each Party shall maintain or establish appropriate mechanisms to respond to the questions of interested parties, as soon as practicable, with respect to generally applicable measures covered in this Chapter.

7. On adopting final regulations, the Party must, insofar as is practicable and in accordance with its legislation, give consideration in writing to substantive comments received from interested Parties with regards to the proposed regulations.[footnoteRef:50] [50:  	For greater certainty, a Party may consolidate its responses to the comments received from interested persons and to publish them in a document separate from the final regulation.] 


8. Each Party shall ensure that the generally applicable norms adopted or maintained by self-regulated authorities of the Party are published promptly or are available through another means, so that interested persons may become acquainted with them.

9. Each Party shall ensure that all generally applicable measures to which this Chapter applies are administered reasonably, objectively and impartially.

[bookmark: _Toc494464044]ARTICLE 11.14: Self-regulated Entities

Where a Party requires that a financial institution or cross-border financial services provider another Party become a member of a self-regulated entity, participate in one or have access to it with the aim of providing a financial service in or to its territory, the Party shall ensure that said self-regulated entity fulfils the obligations laid out in Article 11.3 and 11.4.

[bookmark: _Toc494464045]ARTICLE 11.15: Payment and Compensation Systems

Each Party shall, in the terms and conditions used to award national treatment, grant the financial institutions of any other Party established in its territory, access to publicly-administered payment and compensation systems as well as access to official methods of financing and refinancing available in the course of normal commercial operations. The objective of this Article is not to grant access to the Party's lender of last resort facilities.


[bookmark: _Toc494464046]ARTICLE 11.16: Specific Commitments

Annex 11.16 establishes certain specific commitments for each Party.

[bookmark: _Toc494464047]ARTICLE 11.17: Data Processing

1. Subject to prior authorisation of the relevant regulator or authority, any Party, where required, shall allow financial institutions from any other Party to transfer information into and out of the Party's territory, using any of the authorised methods for processing thereof, where such a transfer may be necessary to carry out those institutions' normal business activities.

2. For greater certainty, when the information referred to in paragraph 1 is composed of or contains personal data, the transfer of such information shall be carried out in accordance with legislation concerning the protection of people with regards to the transfer and processing of personal data from the Party in or from whose territory the information is being transferred.

[bookmark: _Toc494464048]ARTICLE 11.18: Financial Services Committee

1. The Parties hereby establish the Financial Services Committee (hereinafter the "Committee"). The main representative from each Party shall be an official from the authority of each Party responsible for financial services as established in Annex 11.8. In addition, representatives of other institutions shall be able to participate when the competent authorities consider it appropriate.

2. The Committee:
(a) Will supervise the implementation of this Chapter and its subsequent development;

(b) Will consider affairs relating to financial services referred to it by a Party, including requests to review Section A of Annex III, with a view to greater liberalisation;

(c) Will participate in dispute resolution procedures in accordance with the provisions of Article 11.20; and

(d) Will facilitate the exchange of information between national supervisory authorities and will cooperate in the area of advice on prudential regulation.

3. The Committee shall meet once a year, or at a frequency agreed upon by the Committee, to review the function of this Additional Protocol in matters pertaining to financial services. The Committee shall inform the Free Trade Commission of the results of each meeting.

[bookmark: _Toc494464049]ARTICLE 11.19: Consultations

1. A Party may request consultations with another Party in regards to any matter related to this Additional Protocol which may affect financial services. The other Party shall give due consideration to the request. The Parties shall promptly inform the Committee of the results of such consultations.

2. The consultations described in this Article shall include the participation of the authorities established in Annex 11.18.

3. A Party may request that a competent authority from another Party participate in the consultations being held in accordance with this Article. The other Party shall give all due consideration to said request.

4. None of the provisions of this Article may be construed to oblige the regulatory authorities participating in the consultations described in paragraph 1 to divulge information or act in such a way as to interfere in specific matters pertaining to the regulation, supervision, administration or application of measures.

5. None of the provisions of this Article may be construed to require a Party repeal its legislation in matters related to the exchange of information between financial regulators or to the requirements of an agreement or accord between the financial authorities of two or more Parties.

6. Where a Party requests information for the purpose of supervision related to a financial institution or a cross-border financial services provider in the territory of another Party, none of the provisions of this Article may be construed to prevent that Party from going to the competent authority in the territory of the other Party to request the information.

[bookmark: _Toc494464050]ARTICLE 11.20: Dispute Resolution between Parties

1. Chapter 17 (Dispute Resolution) applies, in modified terms in the context of this Article, to the resolution of such disputes as may arise by the application of this Chapter.

2. For the purposes of Article 17.13 (Choosing an Arbitral Tribunal), the arbiters, in addition to what is described in Article 17.12.1 (Arbiter Requirements) must have specialist knowledge or experience in financial law or the practice of financial services, which may include the regulation of financial institutions, unless the Parties agree otherwise.

3. For the effects of Article 17.13.2 (Choosing an Arbitral Tribunal), the period for the appointment of an arbiter and the nomination of candidates for the presidency of the arbitral tribunal shall be 30 days.

4. In any dispute in which the arbitral tribunal has determined that a measure is incompatible with the obligations of this Additional Protocol, when, as appropriate, the benefits referred to in Article 17.20 (Compensation or Suspension of Benefits) and the measure affects:
(a) Only the financial services sector, the complaining Party may suspend benefits only in the financial services sector;

(b) The financial services sector and any other sector, the complaining Party may suspend benefits in the financial services sector which have an equivalent effect to the measure on the Party's financial services sector; or

(c) Only a sector other than the financial services sector, the complaining Party may not suspend benefits in the financial services sector.

[bookmark: _Toc494464051]ARTICLE 11.21: Dispute Resolution between a Party and an Investor from another Party

1. Where an investor from one Party submits a request for arbitration in accordance with Section B (Dispute Resolution between a Party and an Investor from another Party) of Chapter 10 (Investment) and the defendant invokes Article 11.11 in its defence, the tribunal must refer the matter in writing to the Committee to be decided.[footnoteRef:51] The tribunal may not go ahead until it receives a decision in accordance with this Article. [51:  	For the purposes of this Chapter "decision" refers to a joint determination made by the authorities responsible for financial services of the defendant Party and complainant Party, as indicated in Annex 11.18. If within the 15 day period following the date a request for a decision is received, any of the other parties will refer a written request to the defendant Party and complainant Party indicating its interest in the matter the request pertains to, the authorities responsible for financial service from this third Party may participate in discussions pertaining to the matter, if the authorities responsible for financial services of the defendant Party and complainant Party so agree.] 


2. Where making a referral in accordance with paragraph 1, the Party of the complainant and the Party of the defendant shall decide whether and to what extent Article 11.11 is a valid defence against the investor's claim. These Parties shall send a copy of their decision to the Committee, the tribunal and the Free Trade Commission. The decision shall be binding on the tribunal.

3. Where the Party of the complainant and the Party of the claimant have not reached a decision within the period of 60 days following receipt of the referral in accordance with paragraph 1, the claimant Party or the defendant Party may request, within the following 10 day period, the establishment of an arbitrary tribunal in accordance with Article 17.7 (Establishing an Arbitrary Tribunal) with the aim of reaching a decision on the matter. The arbitrary tribunal shall be assembled in accordance with Article 17.13 (Choosing an Arbitrary Tribunal). In addition to the provisions of Article 17.16 (Final Decision of the Arbitral Tribunal), the arbitral tribunal shall send its final report to the Committee and the tribunal. The report shall be binding on the court.

4. When the establishment of an arbitrary tribunal, in accordance with paragraph 3, in the 10 day period following the 60 day period laid out in said paragraph, the tribunal can go ahead and reach a decision on the matter.

5. Each disputing Party shall carry out the steps necessary to ensure that the members of the arbitrary tribunal have the knowledge or experience described in Article 11.20.2. The knowledge or experience of these candidates with regards to financial services shall be taken into account, insofar as possible, when appointing the arbiter presiding over the arbitrary tribunal.




[bookmark: _Toc393717954][bookmark: _Toc494464052][bookmark: _Toc393717955]ANNEX 11.6: CROSS-BORDER TRADE

Insurance services and services related to insurance
1. Article 11.6 applies to the cross-border supply of or trade in financial services, as defined in subparagraph (a) in the cross-border supply of financial services in Article 11.1, with regards to:
(a) Insurance of risk relating to:
(i) International maritime shipping, international commercial aviation space launching and freight (including satellites), which may cover any or all of the following: the goods being transported, the vehicle transporting those goods and the civil responsibility that may evolve from the same; and
(ii) Goods in international transit;

(b) Reinsurance and retrocession;

(c) Consulting, actuarial services, risk assessment and loss adjustment of insurance included in subparagraph (a);

(d) Brokerage of insurance included in subparagraphs (a) and (b).

2. Article 11.6 applies to the cross-border supply of or trade in financial services, as defined in subparagraph (c) defining the supply of cross-border financial services in Article 11.1 with respect to the services listed in subparagraphs (c) and (d) of paragraph 1.[footnoteRef:52] [52:  This applies only to Chile, Colombia and Peru.] 


Banking services and other financial services (excluding insurance)
3. Article 11.6 applies only with regards to:
(a) The supply and transfer of financial information and processing of financial data and software related thereto referred to in subparagraph (o) in the definition of financial services in Article 111, subject to prior authorisation of the relevant regulator, where required;

(b) Advisory services and other auxiliary financial services, with the exclusion of intermediation, reports and credit analyses, with respect to banking services and other financial services referred to in subparagraph (p) in the definition of financial services in Article 11.7.[footnoteRef:53] [53:  For greater certainty, it is understood that the commitments of the Parties in cross-border advisory services will not be interpreted in the sense that it demands that a Party allow the public offer of securities, as may be defined by its respective law, in the territory of that Party by cross-border services of another Party which supply or intend to supply said advisory services. The Parties may hold cross-border providers of advisory services to regulatory and registration requirements.] 


4. Despite what is established in paragraph 3 (b), when a Party allows reports and credit analyses to be provided by cross-border financial services providers, it shall award national treatment, as specified in Article 11.3.3, to the cross-border financial services providers of another Party. None of the provisions may be construed to they prevent a Party from restricting or prohibiting the supply of services, reports and credit analyses by cross-border financial services providers.

[bookmark: _Toc393717956][bookmark: _Toc494464053][bookmark: _Toc393717957]ANNEX 11.16: SPECIFIC COMMITMENTS

Investment Advice[footnoteRef:54] [54:  	The Parties agree that the rights and obligations relating to the commitments pertaining to advice on investment in this Annex will not apply to Chile, its service lenders or those service borrowers from or to Chile with respect to obligatory pension funds. If, following the entry into force of this Additional Protocol, Chile allows a financial institution formed outside its territory, to allow investment advisory services to an obligatory pension fund located in its territory, it will be understood that the rights and obligations relating to the commitments pertaining to investment advice, with respect to obligatory pension funds, will be applicable to cross-border providers from all Parties. For these purposes, it will be understood that obligatory pension funds will be automatically included in the definition of a mutual investment fund in Chile.] 

1. The Parties shall allow a financial institution, formed outside its territory, to provide investment advisory services[footnoteRef:55] in a mutual investment fund located in the territory of the Party. This commitment is subject to Article 11.2 and the provisions of Article 11.6.3 relating to the right to demand registration or authorisation, without prejudice to other means of prudential regulation. [55:  	For greater certainty, investment advisory services do not include the management or administration of portfolios or related activities, such as custodial or trustee services] 


2. For greater certainty, a Party may require that the mutual investment fund located in its territory not delegate its responsibility over administration functions of the mutual investment fund or funds it administers.

3. For the purposes of paragraphs 1 and 2, a mutual investment fund refers to:
(a) in the case of Chile, the following fund administration companies under the supervision of the Securities and Insurance Commission:
(i) Mutual Fund Management Firms (Decree Law 1,328 of 1976);
(ii) Investment Fund Management Firms (Law 18,815 of 1989);
(iii) Foreign Capital Investment Management Firms (Law 18,657 of 1987);
(iv) Housing Fund Management Firms (Law 18,281 of 1993); and 
(v) General Fund Management Firms (Law 18,045 of 1981);

(b) in the case of Colombia:
(i) A mutual investment fund such as is defined in Article 3.1.1.2.1 of Decree 2555 of 2010 or any regulations modifying or substituting it;
(ii) A voluntary pension or disability fund, in accordance with what is established in the norms of article 168 and subsequent norms of the Organic Statute of the Financial System;
(iii) An obligatory pension fund in accordance with what is established in accordance with provision d) of Law 100 of 1993, and
(iv) A solidarity fund in accordance with what is established in article 99 of Law 50 of 1990;

(c) In the case of Mexico:
(i) Companies managing investment firms laid out in the Investment Firms Law, and
(ii) Retirement fund investors, as laid out in the Act on Retirement Savings Systems;

(d) In the case of Peru:
(i) Mutual securities investment firms, in accordance with the Unique Ordered Text approved by Supreme Decree Number 093-2002-EF;
(ii) Investment funds, in accordance with Legislative Decree Number 862; and
(iii) Pension funds, in accordance with the Unique Ordered Text approved by Supreme Decree Number 054-97-EF.

Non-discriminatory treatment of investors from other Parties
1. Notwithstanding the inclusion of any noncompliant measure in Annex III, Section B, referring to social services, the Parties shall ensure compliance with the obligations laid out in Articles 11.3 and 11.4 with respect to investors from another Party:
(a) In the case of Chile, Pension Fund Management Firms established in accordance with Decree Law 3.500;

(b) In the case of Colombia, Pension Fund Management Firms, Severance Fund Management Firms and Pension and Severance Fund Management Firms established in accordance with Law 11 of 1993;

(c) In the case of Mexico, Retirement Fund Management Firms, established in accordance with the Act on Retirement Savings Systems; and

(d) In the case of Peru, Pension Fund Management Firms established in accordance with the Unique Ordered Text approved by Supreme Decree Number 054-97-EF.



[bookmark: _Toc393717958][bookmark: _Toc494464054][bookmark: _Toc393717959]ANNEX 11.18: AUTHORITIES RESPONSIBLE FOR FINANCIAL SERVICES

The authority each Party gives responsibility for financial services shall be:
(a) In the case of Chile, the Ministry of Finance, or its successor;

(b) In the case of Colombia, the Ministry of Finance and Public Credit, or its successor;

(c) In the case of Mexico, the Secretariat of Finance and Public Credit, or its successor; and

(d) In the case of Peru, The Ministry of Economy and Finance, in cooperation with regulatory bodies, or its successor.



[bookmark: _Toc393717960][bookmark: _Toc494464055][bookmark: _Toc393717961]CHAPTER 12: MARITIME SERVICES

[bookmark: _Toc494464056]ARTICLE 12.1: Definitions:

For the purposes of this Chapter:
Crew of a Party’s ship means any person employed and who features on the crew list;

Recognised organisation means an organisation that is duly authorised by the competent authority of a Party that fulfils regulatory tasks required by the agreements of the International Maritime Organisation (hereinafter referred to as “IMO”;

Services related to maritime transport[footnoteRef:56] means the supply of services to fulfil the requirements of the ship, its crew, passengers and/or cargo, pursuant to each Party’s laws; [56:  	For greater certainty these services include port services.] 


Ship of a Party means any vessel flying the flag of one of the Parties and that is registered by that Party pursuant to its internal provisions. Additionally, the treatment of “ship of a Party” shall be extended to international transport, to ships flying the flags of non-Parties that are leased or operated by ship owners or enterprises of a Party, on the condition that said Party notifies this in due form, without prejudice to the responsibilities and obligations that apply to the State of the ship’s flag.

However, this term does not include:
(a) Warship;

(b) Ships used for scientific, oceanographic or hydrographic research

(c) Ships dedicated to fishing, related research and fish processing, or

(d) Ships dedicated to the provision of port support services, harbour traffic and port areas including pilotage, towing, assistance and salvage operations at sea;

Supplier of maritime transport services of a Party means a person who is duly authorised or recognised by the competent authority of the Party to provide maritime transport services;

[bookmark: _Toc494464057]ARTICLE 12.2: Scope of Application

1. This Chapter applies to the measures adopted or maintained by any of the Parties that affect international maritime transport services and services related to maritime transport supplied by a service provider of another Party.

2. The measures that affect the supply of maritime transport services are within the scope of application of the obligations contained in the relevant provisions of Chapters 9 (Cross-Border Trade in Services) and Chapter 10 (Investment), and subject to any exception or non-conforming measures stipulated in this Additional Protocol that may apply to such obligations.

3. Except for the provisions of paragraph 2, in the event of inconsistency between this Chapter and another Chapter of this Additional Protocol, this Chapter shall prevail to the extent of the inconsistency.

4. Notwithstanding the provisions of this Chapter, the Parties recognise their rights and obligations under international instruments issued by different entities of the United Nations, signed and ratified by each of the Parties, that regulate international maritime transport, and activities related to maritime transport.[footnoteRef:57] [57:  	For greater certainty, the obligations of the Parties under the international instruments mentioned in this paragraph are not subject to the dispute resolution mechanism established by this Additional Protocol.] 


[bookmark: _Toc494464058]ARTICLE 12.3: Participation in Transport

1. The Parties shall agree to cooperation mechanisms to adopt the best practices in order to provide a framework which facilitates continual improvement in maritime transport.

2. Paragraph 1 does not affect any provision or obligation already assumed or soon to be assumed under prevailing international agreements, laws and standards.

[bookmark: _Toc494464059]ARTICLE 12.4: National Treatment

A Party shall accord to ships of another Party in its ports treatment no less favourable than it accords to its own ships in terms of free access, the right of stay and the right to exit the ports, the use of port facilities and all facilities guaranteed by this treatment in relation to commercial and sailing operations, for ships, crew and cargo. This provision shall also apply to the allocation of berths and loading and unloading facilities.

[bookmark: _Toc494464060]ARTICLE 12.5: Agents and Representatives

A supplier of maritime transport services of a Party that operates in the territory of another Party shall have the right to establish representations in that other Party’s territory, pursuant to its laws.

[bookmark: _Toc494464061]ARTICLE 12.6: Recognition of Ship Documentation

1. A Party shall recognise the nationality of another Party’s ship by verifying the on-board documents, which have been issued by the competent authority of that Party or by an organisation recognised by said other Party pursuant to its laws. For such purposes, the competent authority for issuing on-board documents shall be interpreted as:
(a) In the case of Chile, the Directorate General of Maritime Territory and the Merchant Machine, or its successor;

(b) In the case of Colombia, the Directorate General of Maritime Affairs of the Ministry of Defence or an organisation recognised by Colombia, or its successor; 
(c) In the case of Mexico, the Ministry of Communication and Transport, through the Directorate General of the Merchant Machine, or its successor;

(d) In the case of Peru, the Directorate General of Harbourmasters and Coastguards or an organisation recognised by Peru, or its successor.

2. The ship documents issued or recognised by a Party shall be recognised by the other Parties.

[bookmark: _Toc494464062]ARTICLE 12.7: Recognition of Crew Travel Documents of a Party’s Ship 

The Parties shall recognise as crew travel documents of a Party’s ship, a valid passport and/or seaman book, the latter which is issued by the IMO under the International Convention on Standards of Training, Certification and Watchkeeping for Seafarers (STCW), 1978, in its amended form, and the Parties will accord to the holders of such documents a treatment no less favourable than they accord to nationals of their own Party.

[bookmark: _Toc494464063]ARTICLE 12.8: Jurisdiction

Any dispute arising from a private contract between a ship owner of one Party and a crew member of another Party shall be settled by the respective judicial and administrative authorities of the Party of the ship’s flag pursuant to the provisions of said contract.

[bookmark: _Toc494464064]ARTICLE 12.9: Electronic Exchange of Information

The Parties shall work to maintain cross-border flows of information as an essential element in promoting a dynamic environment for port and maritime transport services.

[bookmark: _Toc494464065]ARTICLE 12.10: Competitiveness in the Maritime Industry

1. The Parties shall assess joint strategies such as facilitation of regional maritime transport, the development of logistics chains, and facilitation of multi-mode transport, inter alia, to enhance competitiveness and encourage greater regional integration.

2. Based on such assessment, priority will be given to strategies and a work programme will be established for their implementation. 

[bookmark: _Toc494464066]ARTICLE 12.11: Cooperation

Considering the global nature of maritime transport, the Parties reaffirm the importance of:
(a) Working together to overcome obstacles that may arise in the provision of maritime transport services and services related to maritime transport, as well as sharing knowledge of best practices;

(b) Sharing information and experiences of laws, regulations and programmes that contribute to greater efficiency in the provision of maritime transport services and services related to maritime transport, as well as promoting education and training opportunities for staff engaged in these services;

(c) Promoting the execution of joint events that contribute to the strengthening of maritime transport services and services related to maritime transport; such as conferences, symposia, business roundtables, trade fairs, hemispheric and multilateral forums;

(d) Promoting the exchange of students between academic merchant marine training centres of the Parties subject to availability and the selection processes determined by each Party;

(e) Working in the pursuit of mechanisms to facilitate and encourage students to undertake training in academic merchant marine training centres, on the ships of the Parties;

(f) Encouraging the exchange of experiences in facilitation projects, based on the concept of a “single point of contact from ship to port,” using recognition procedures for electronic documents related to ships, crew and cargo, and

(g) Promoting the exchange of experiences in maritime and port management and operation.

[bookmark: _Toc494464067]ARTICLE 12.12: Points of Contact

1. The Parties establish the following points of contact:
(a) In the case of Chile, the Department of River, Lake and Maritime Transport of the Ministry of Transport and Telecommunications, or its successor;

(b) In the case of Colombia, the Directorate General of Maritime Affairs through the Ministry of Trade, Industry and Tourism, or its successor;

(c) In the case of Mexico, the Directorate General of the Merchant Marine of the Ministry of Communication and Transport, or its successor, and

(d) In the case of Peru, the Directorate General of Water Transport of the Ministry of Transport and Communication through the Ministry of Foreign Trade and Tourism, or its successor.

2. The points of contact shall meet within the framework of the Services Subcommittee of the Joint Committee on Investment and Services set out in Article 9.15 (Services Subcommittee), to implement, administrate and assess this Chapter, and to adopt shared criteria, definitions and interpretations for the implementation of this Chapter.


	
[bookmark: _Toc393717962][bookmark: _Toc494464068][bookmark: _Toc393717963]CHAPTER 13: ELECTRONIC COMMERCE

[bookmark: _Toc494464069]ARTICLE 13.1: Definitions

For the purposes of this Chapter:
Digital products means computing programmes, text, video, images, sound recordings and other digitally encoded products;[footnoteRef:58] [58:  	For greater certainty, digital products do not include digital representations of financial instruments, including money. The definition of digital products is without prejudice to the discussions being held in the WTO concerning whether the trade of electronically transmitted digital products constitutes a good or a service. ] 


Interoperability means the ability of two or more systems or components to exchange information and use information that has been exchanged;

Personal information means any information concerning an identified or identifiable natural person;

Trade administration documents means the forms issued by a Party or controls that must be fulfilled by or for an importer or exporter as a condition for the import or export of goods;

Trade carried out by electronic means means trade carried out solely through telecommunications or in combination with other information and communication technology;

Unsolicited commercial electronic messages means electronic messages sent for commercial or advertising purposes without the consent of the recipients, or against the explicit will of the addressee, using an internet service or, pursuant to the legislation of the Party, by means of other telecommunications services.

[bookmark: _Toc494464070]ARTICLE 13.2: Scope of Application

This Chapter applies to the measures that affect electronic transactions of goods and services, including digital products, notwithstanding the provisions on services and investments that are applicable under this Additional Protocol.

[bookmark: _Toc494464071]ARTICLE 13.3: General Provisions

1. The Parties recognise the economic growth and opportunities which result from electronic commerce.

2. Considering the potential that electronic commerce has as an instrument for socio-economic development, the Parties recognise the importance of:
(a) The clarity, transparency and predictability of their national policy frameworks to facilitate, insofar as possible, the development of electronic commerce; 

(b) Encouraging self-regulation in the private sector to promote trust in electronic commerce, taking into consideration the interests of users, through initiatives such as industry guidelines, standardised contracts, codes of conduct and seals of approval; 

(c) Interoperability, innovation and competence to facilitate electronic commerce;

(d) Ensuring that international and national policies concerning electronic commerce take into account the interests of all users, including enterprises, consumers, non-governmental organisations and relevant public institutions;

(e) Facilitating the use of electronic commerce by micro, small and medium-sized enterprises, and

(f) Guaranteeing the security of electronic commerce users, taking into consideration international data protection standards.

3. Each Party shall seek to adopt measures to facilitate electronic commerce, dealing with the issues relevant to the electronic environment.

4. The Parties recognise the importance of avoiding unnecessary barriers to electronic commerce. Taking into account their national policy objectives, each Party shall seek to avoid measures that:
(a) Hinder electronic commerce, or

(b) Result in commercial exchanges made through electronic means being more restricted than trade carried out through other means.

[bookmark: _Toc494464072]ARTICLE 13.4: Customs Duties

1. No Party may apply customs duties, fees or charges for the import or export of digital products through electronic means.

2. For greater certainty, this Chapter does not preclude a Party from levying domestic taxes or other domestic charges on digital products traded electronically, provided that said taxes or charges are not levied in a manner that is inconsistent with this Additional Protocol.

[bookmark: _Toc494464073]ARTICLE 13.5: Transparency 

Each Party, pursuant to its laws, shall promptly publish or otherwise make public its laws, regulations, procedures, and generally applicable administrative decisions related to electronic commerce. 

[bookmark: _Toc494464074]ARTICLE 13.6: Consumer Protection

1. The Parties recognise the importance of maintaining and adopting transparent and effective measures to protect consumers from misleading and deceptive practices in electronic commerce.

2. For the purposes of paragraph 1, the Parties must exchange information on and experiences of national systems related to the protection of consumers who participate in electronic commerce.

3. The Parties shall assess alternative mechanisms for the resolution of cross-border disputes conducted through electronic means and related to consumer protection in cross-border electronic transactions.

[bookmark: _Toc494464075]ARTICLE 13.7: Paperless Administration of Trade

1. Each Party shall seek to make available to the public in electronic form all documents related to the administration of trade.

2. Each Party shall seek to accept documents in electronic form related to administration of trade, as a legal equivalent to the paper version of said documents, pursuant to its laws.

[bookmark: _Toc494464076]ARTICLE 13.8: Protection of Personal Information

1. The Parties must adopt or maintain laws, regulations or administrative measures for the protection of personal information of the users that participate in electronic commerce. The Parties shall take prevailing international standards on the subject into consideration.

2. The Parties must exchange information and experiences related to their personal information protection laws.

[bookmark: _Toc494464077]ARTICLE 13.9: Unsolicited Commercial Electronic Messages

The Parties shall adopt or maintain measures to protect users from unsolicited commercial electronic messages.

[bookmark: _Toc494464078]ARTICLE 13:10: Authentication and Digital Certificates

1. No Party may adopt or maintain laws on electronic authentication that prevent the parties to a transaction carried out by electronic means from having the opportunity to prove before corresponding judicial or administrative tribunals that the said electronic transaction complies with the authentication requirements established by its laws.

2. The Parties shall establish validation mechanisms and criteria to encourage interoperability of electronic authentication between them pursuant to international standards. To this end, they may consider recognising certificates bearing advanced electronic or digital signatures, as appropriate, issued by certification service providers that operate within the territory of any Party pursuant to the procedure determined by their laws, with the objective of protecting security and integrity standards.

[bookmark: _Toc494464079]ARTICLE 13.11: Cross-Border Information Flows

In order to deepen electronic commerce relations, in the future the Parties shall consider negotiation of commitments to cross-border information flows.

[bookmark: _Toc494464080]ARTICLE 13.12: Cooperation 

Considering the global nature of electronic commerce, the Parties reaffirm the importance of:
(a) Working together to facilitate the employment of electronic commerce in micro, small and medium-sized enterprises;

(b) Sharing information and experiences of laws, regulations and programmes in the field of electronic commerce, including those related to personal information protection, consumer protection, security of electronic communication, authentication, intellectual property rights, and e-government;

(c) Working together to maintain cross-border information flows as an essential element in the promotion of a dynamic environment for electronic commerce;

(d) Encouraging electronic commerce by promoting the adoption of codes of conduct, standardised contracts, seals of approval, guidelines and mechanisms which are used in the private sector, and

(e) Actively participating in regional and multilateral forums, to promote the development of electronic commerce.

[bookmark: _Toc494464081]ARTICLE 13.13: Administration of this Chapter

The Parties shall work together to achieve the objectives of this Chapter through various means, including information and communication technology, face-to-face meetings and working groups with specialists.

[bookmark: _Toc494464082][bookmark: _Toc393717964]ARTICLE 13.14: Relation to other Chapters

In the event of inconsistency between this Chapter and another Chapter of this Additional Protocol, the other Chapter shall prevail to the extent of the inconsistency.

[bookmark: _Toc494464083][bookmark: _Toc393717965]CHAPTER 14: TELECOMMUNICATIONS

[bookmark: _Toc494464084]ARTICLE 14.1: Definitions

For the purposes of this Chapter:
Authorisation means the licences, concessions, permits, registrations or other types of authorisation that a Party may establish as a requirement for the supply of public telecommunications services;

Co-location means access to and use of a physical space in order to install, maintain or repair equipment at premises owned or controlled and used by a major provider to supply public telecommunications services;

Cost-oriented means based on costs, and may include a reasonable profit and involve different cost methodologies for different facilities or services;

End user means a final consumer of, or a subscriber to, a public telecommunications service, including a service provider, but excluding a provider of public telecommunications services;

Essential facilities means facilities of a public telecommunications network or service that:
(a) Are exclusively and predominantly provided by a single or limited number of suppliers, and

(b) Cannot feasibly be economically or technically substituted in order to provide a service;

Interconnection means linking with providers of public services in order to allow the users of one provider to communicate with users of another provider and to access services supplied by another provider;

Leased circuits means telecommunications facilities between two or more designated points that are set aside for the dedicated use of, or availability to, a particular client or other users chosen by that client;

Major provider means a provider of public telecommunications services that has the ability to significantly affect the conditions of participation (with regard to rates and supply) in the relevant market of public telecommunications services, by means of: 
(a) Control of essential facilities, or

(b) The use of its market position;

Network element means a facility or equipment used in the supply of public telecommunications services, including the features, functions and capabilities provided with such facilities and equipment;

Non-discriminatory means treatment no less favourable than that accorded, in like circumstances, to any other user of like public telecommunications services;

Number portability means the ability of end users of public telecommunications services to maintain the same telephone numbers in the same geographic area,[footnoteRef:59] without a reduction in quality or reliability when switching to a like provider of public telecommunications services; [59:  	For greater certainty, the “geographic area” shall be determined by the law or regulations of each Party. ] 


Public telecommunications network means the telecommunications infrastructure used to provide public telecommunications services;

Public telecommunications service means any telecommunications service that a Party provides to the general public whether explicitly or in effect. Said services may include, inter alia, telephone and data transmission typically involving the transmission of customer-supplied information between two or more points without any end-to-end change in the form or content of that information;

Reference interconnection offer means an interconnection offer from a major provider that is registered and approved by the telecommunications regulatory agency, and sufficiently detailed so as to allow public telecommunications service providers that wish to accept such rates, terms and conditions, to obtain interconnection without the need to negotiate with the provider in question;

Standard interconnection offer means an interconnection offer from a major provider that is sufficiently detailed so as to allow public telecommunications service providers that wish to accept such rates, terms and conditions, to obtain interconnection without the need to negotiate with the provider in question;

Telecommunications means the transmission and reception of signals by any electromagnetic means;

Telecommunications regulatory agency means the agency or agencies of a Party that are responsible for the regulation of telecommunications;

User means end users and providers of public telecommunications services.

[bookmark: _Toc494464085]ARTICLE 14.2: Scope of Application

1. This Chapter applies to:
(a) The measures related to the access and use of networks and public telecommunications services;

(b) The measures related to the obligations of providers of public telecommunications services, and

(c) Other measures related to public telecommunications networks and services.

2. This Chapter does not apply to measures related to radio broadcasting and cable transmission of radio or television programming, except to ensure that the enterprises that provide such services have access to and continual use of public telecommunications networks and services pursuant to Article 14.3.

3. No provision in this Chapter shall be construed as:
(a) Compelling a Party, or compelling a Party to require any enterprise to establish, construct, purchase, lease, operate or supply telecommunications networks or services, where such networks or services are not offered to the general public.

(b) Compelling a Party to require any enterprise, dedicated exclusively to radio broadcasting or cable transmission of radio or television programming, to make their cable transmission or radio broadcasting facilities available as a public telecommunications network, or

(c) Preventing a Party from prohibiting persons that operate private networks from using their networks to provide public telecommunications networks or services to third parties.

[bookmark: _Toc494464086]ARTICLE 14.3: Access to and Use of Public Telecommunications Networks and Services[footnoteRef:60] [60:  	For greater certainty, this Article does not preclude any Party from setting the requirement of a licence, concession or other type of authorisation for an enterprise to provide public telecommunications services in its territory.] 


1. Each Party shall ensure that enterprises of other Parties have access to, and can make use of, any public telecommunications service offered in its territory or across its borders, on reasonable and non-discriminatory terms and conditions. This obligation must be applied together with the specifications of paragraphs 2 to 6, among others.

2. Each Party shall ensure that such enterprises are permitted:
(a) To purchase or lease and connect terminals or equipment that interface with public telecommunications networks;

(b) To supply single or multiple services to end users through the circuits that they own or lease;

(c) To connect the circuits they own or lease to public telecommunications networks and services or to the circuits owned or leased by another enterprise;

(d) To perform switching, signalling, processing and conversion operations, and

(e) To use the operation protocols of their choice.

3. Each Party shall ensure that the enterprises of other Parties are able to use public telecommunications networks and services to transmit information in its territory or across its borders and to access the information contained in databases or stored in a machine-readable form in the territory of any Party.

4. Notwithstanding the provisions of paragraph 3, a Party may take necessary steps to ensure the security and confidentiality of messages, or to protect the privacy of end users’ personal data, provided that such measures are not applied in such a way that it may constitute a form of arbitrary or unjustifiable discrimination, or a disguised restriction on the trade in services.

5. Each Party shall ensure that no conditions are placed on the access to and use of public telecommunications networks and services other than those necessary for:
(a) Safeguarding the responsibilities of providers of public telecommunications networks and services, and in particular their ability to make their networks or services available to the general public, or

(b) Protecting the technical integrity of public telecommunications networks or services

6. Provided that the criteria established in paragraph 5 are satisfied, the conditions for access to and use of public telecommunications networks and services may include:
(a) Requirements to use specific technical interfaces including interface protocols, for the interconnection with said networks and services;

(b) Requirements, where necessary, for the interoperability of said networks and services;

(c) Validation or approval of the terminal equipment or other equipment that is in interface with the network and technical requirements related to the connection of said equipment to those networks, and

(d) Notification, registration and authorisations.

[bookmark: _Toc494464087]ARTICLE 14.4: Interconnection

1. Each Party shall ensure that providers of public telecommunications services in its territory directly or indirectly supply interconnection to the providers of public telecommunications services of other Parties.

2. Each Party shall grant their telecommunications regulatory agency the authority to require interconnection at cost-based rates.

3. Upon carrying out the provisions of paragraph 1, each Party shall ensure that the providers of public telecommunications services in its territory take reasonable steps to protect the confidentiality of commercially sensitive information belonging to, or concerning, providers and end users of public telecommunications services where such information is only used to provide those services.



[bookmark: _Toc494464088]ARTICLE 14.5: Number Portability 

Each Party shall ensure that providers of public telecommunications services in its territory offer number portability[footnoteRef:61],[footnoteRef:62] in a timely manner, and on reasonable and non-discriminatory terms and conditions. [61:  	In the case of Colombia, Article 14.5 shall only apply to mobile services, and it shall apply to fixed telephone services insofar as it is determined to be technically and economically feasible.]  [62:  	In the case of Peru, Article 14.5 shall only apply to mobile services. In the case of fixed telephone services, Article 14.5 shall be applied three years after this Additional Protocol enters into force.] 


[bookmark: _Toc494464089]ARTICLE 14.6: Access to Telephone Numbers

Each Party shall ensure that providers of public telecommunications services from other Parties receive non-discriminatory access to telephone numbers.

[bookmark: _Toc494464090]ARTICLE 14.7: Competitive Safeguards

1. Each Party shall maintain adequate measures to prevent providers, whether individually or jointly, and including major providers in their own territory, from engaging in or continuing to use anti-competitive practices.

2. The anti-competitive practices referred to in paragraph 1 specifically include:
(a) Engaging in anti-competitive cross-subsidisation;

(b) Using information obtained from competitors with anti-competitive results, and

(c) Not making available to other providers of telecommunications services, in a timely manner, technical information about essential facilities and commercially relevant information, which is necessary for such providers to supply public telecommunications services.

[bookmark: _Toc494464091]ARTICLE 14.8: Interconnection with Major Providers

General Terms and Conditions
1. Each Party shall ensure that major providers in its territory provide interconnection to providers of public telecommunications services from other Parties:
(a) At any technically feasible point in its network;

(b) On terms and conditions which include non-discriminatory technical standards and specifications;

(c) Of a quality no less favourable than that provided to such major providers’ own like services, to like services of unaffiliated service providers or to like services of its subsidiaries or other affiliates;

(d) In a timely manner, on terms, conditions (including technical standards and specifications) and at cost-based rates that are transparent, reasonable, take into consideration economic feasibility, and sufficiently unbundled such that providers need not pay for network components or facilities that it does not require for the service to be provided, and

(e) Upon request, at points in addition to the network termination points offered to the majority of users, subject to charges that reflect the cost of construction of necessary additional facilities.

Interconnection Options
2. Each Party shall ensure that providers of public telecommunications services of other Parties can interconnect their facilities and equipment with those of major providers in its territory, pursuant to at least one of the following options:
(a) A reference interconnection offer or other standard interconnection offer that contains the rates, terms and conditions that major providers offer to the providers of public telecommunications services;

(b) The terms and conditions of an existing interconnection agreement, or

(c) By means of the negotiation of a new interconnection agreement.

Public Availability of Procedures for Negotiation of Interconnection
3. Each Party shall make publicly available the procedures applicable to the negotiation of interconnection with the major providers of its territory.

Public Availability of rates, terms and conditions necessary for Interconnection
4. Each Party shall provide the means for providers of public telecommunications services from other Parties to obtain the rates, terms and conditions necessary for interconnection supplied by a major provider. At the least, these means include ensuring:
(a) The public availability of existing interconnection agreements between a major provider in its territory and other providers of public telecommunications services;

(b) The public availability of rates, terms and conditions for interconnection with a major provider, established by the telecommunications regulatory agency or another competent agency, or

(c) The public availability of the reference interconnection offer.

[bookmark: _Toc494464092]ARTICLE 14.9: Treatment of Major Providers

Each Party shall ensure that major providers in its territory accord providers of public telecommunications services of other Parties treatment no less favourable than that accorded by said major providers, in like circumstances, to its subsidiaries, affiliates or to unaffiliated service providers, with respect to:
(a) The availability, supply, rates or quality of like public telecommunications services, and

(b) The availability of technical interfaces necessary for interconnection.

[bookmark: _Toc494464093]ARTICLE 14.10: Resale

Each Party shall ensure that major providers in its territory:
(a) Offer for resale, at reasonable rates,[footnoteRef:63] to providers of public telecommunications services, public telecommunications services that such major providers supply at retail rates to end users, and [63:  	A Party may determine reasonable rates through any methodology that it considers appropriate.] 


(b) Do not impose discriminatory or unjustified conditions or limitations on the resale of such services.[footnoteRef:64] [64:  	A Party may prohibit a reseller from obtaining public telecommunications services at wholesale rates when those services are only available at retail level to a limited category of users and this category offers said service to a differentiated user category.] 


[bookmark: _Toc494464094]ARTICLE 14.11: Unbundling of Network Elements

1. Each Party shall grant its telecommunications regulatory agency the authority to require that major providers in its territory supply access to unbundled network elements to providers of public telecommunications services, on terms, conditions and at cost-based rates that are reasonable, non-discriminatory and transparent. 

2. Each Party may determine if the network elements that are required are available in its territory and the providers that may obtain such elements, pursuant to its laws and regulations.

[bookmark: _Toc494464095]ARTICLE 14.12: Leased Circuit Supply and Pricing

1. Each Party shall ensure that major providers in its territory provide enterprises from other Parties with leased circuits that are public telecommunications services offered on terms, conditions and at rates that are reasonable and non-discriminatory.

2. In order to comply with paragraph 1, each Party shall grant its telecommunications regulatory agency the authority to require major providers in its territory to offer enterprises of other Parties leased circuits at cost-based rates based on capacity.

[bookmark: _Toc494464096]ARTICLE 14.13: Co-location

1. Each Party shall ensure that major providers in its territory offer to providers of public telecommunications services of other Parties, the physical co-location of equipment necessary for interconnecting or accessing unbundled network elements, on terms, conditions and at cost-based rates that are reasonable, non-discriminatory and based on a generally available offer.

2. When physical co-location is not practical for technical reasons or due to space restrictions, each Party shall ensure that the major providers in its territory offer an alternative solution, such as facilitating virtual co-location, on terms and conditions and at cost-based rates that are reasonable, non-discriminatory and based on a generally available offer.

3. Each Party may determine, pursuant to its laws and regulations, the facilities subject to paragraphs 1 and 2.

[bookmark: _Toc494464097]ARTICLE 14.14: Access to Poles, Ducts, Conduits and Rights of Way[footnoteRef:65] [65:  	For greater certainty, Chile may comply with this obligation by maintaining appropriate measures in place to prevent major providers in its territory from denying access to poles, ducts, conduits and rights of way which are owned or controlled by said major providers, in a manner that may constitute an anti-competitive practice.] 


Each Party shall ensure that major providers in its territory provide access to poles, ducts, conduits and rights of way that are owned or controlled by such major providers to providers of public telecommunications services of other Parties on terms and conditions and at rates which are reasonable and non-discriminatory.

[bookmark: _Toc494464098]ARTICLE 14.15: Independent Regulatory Agencies

1. Each Party shall ensure that its telecommunications regulatory agency is independent and distinct from any public telecommunications service provider and not answerable to any of them. To this end, each Party shall ensure that its telecommunications regulatory agency does not hold financial interests or operational functions in any public telecommunications services provider.

2. Each Party shall ensure that the decisions and procedures made by its telecommunications regulatory agency are impartial with respect to all market participants. To this end, each Party shall ensure that any financial interest held by this agency in a public telecommunications service provider does not influence the decisions and procedures of the telecommunications regulatory agency.

3. No Party shall accord a provider of public telecommunications services a more favourable treatment than that accorded to a like provider of the other Parties, based on the justification that the provider that receives the most favourable treatment is totally or partially owned by the national government of any of the Parties.

[bookmark: _Toc494464099]ARTICLE 14.16: Authorisations

1. Where a Party requires a provider of public telecommunications services to obtain authorisation, the Party shall make publicly available:
(a) The criteria and procedures which apply to the granting of said authorisation;

(b) The normal timeframe required for making a decision on said application for authorisation, and

(c) The terms and conditions attached to any authorisation granted.

2. Each Party shall ensure, on request, that an applicant is informed of the reasons for an authorisation being denied.

[bookmark: _Toc494464100]ARTICLE 14.17: Allocation, Assignment and Use of Scarce Resources

1. Each Party shall administrate its own procedures for the allocation, assignment and use of scarce telecommunications resources including frequencies, numbers and rights of way in an objective, timely, transparent and non-discriminatory manner, except for scarce resources related to governmental use.

2. Each Party shall make the current status of frequency bands assigned publicly available but it shall not be compelled to provide detailed identification of the frequencies allocated specifically for governmental use.

3. The measures of a Party concerning the allocation and assignment of the spectrum and the management of frequencies, do not in themselves constitute measures that are inconsistent with Article 9.6 (Access to Markets), which concerns cross-border trade in services and Chapter 10 pursuant to the provisions of Article 9.2 (Scope of Application). Accordingly, each Party retains the right to establish and apply its own policies on spectrum and frequency management, which may entail limiting the number of providers of public telecommunications services, provided that this is carried out in a way that is consistent with this Additional Protocol. Each Party also retains the right to allocate and assign frequency bands taking into consideration their present and future needs and the availability of the spectrum.

4. Where the spectrum for non-governmental telecommunications services is allocated, each Party shall seek to promote an open and transparent public comment process, which it considers in the public interest. Each Party shall seek, in general, to take a market-based approach to the assignment of the spectrum for non-governmental land-based telecommunications services.

[bookmark: _Toc494464101]ARTICLE 14.18: Universal Service

Each Party has the right to define the type of universal service obligations it wishes to adopt or maintain and it shall administrate said obligations in a transparent, non-discriminatory and competitively neutral manner, ensuring that universal service obligations are not more burdensome than is necessary for the type of universal service that has been defined.

[bookmark: _Toc494464102]ARTICLE 14.19: Transparency

In addition to Chapter 15 (Transparency), each Party shall ensure that:
(a) The regulations of the telecommunications regulatory agency are promptly published or made public, including the basis for such regulations;

(b) Interested persons are granted the opportunity, insofar as possible, through public announcement, with advance notice, to comment on any regulations proposed by the telecommunications regulatory agency;

(c) The prices for end users are made public, and

(d) The measures related to public telecommunications networks and services are made public, including those related to:
(i) Rates and other terms and conditions of the service;
(ii) Specifications of the technical interfaces;
(iii) Conditions for the connection of the terminal equipment or any other equipment to the public telecommunications network;
(iv) Requirements for notification or authorisations, where applicable;
(v) The standardisation or standards that affect access and use, and
(vi) Procedures related to the resolution of telecommunications disputes, as described in Article 14.22.

[bookmark: _Toc494464103]ARTICLE 14.20: International Roaming

1. The Parties shall seek to cooperate in the promotion of transparent and reasonable rates for international mobile roaming services.

2. Each Party must adopt or maintain measures to:
(a) Ensure that information on wholesale rates for international mobile roaming services are readily available to the public, and

(b) Minimise impediments or barriers to the use of technology as an alternative to roaming, to enable consumers of other Parties, visiting their territory, to access telecommunications services using the devices of their choice.

3. In compliance with the provisions of paragraph 2 (a), each Party shall ensure that:
(a) The providers of public telecommunications services in its territory, or

(b) Its telecommunications regulatory agency, make publicly available the retail rates for international mobile roaming services, with regard to voice calling, data and text messages. 

4. The Parties shall jointly assess the possibility of establishing mechanisms to regulate the international wholesale roaming services offered between the Parties for voice, data and messaging services. 

[bookmark: _Toc494464104]ARTICLE 14.21: Flexibility in Technology Choice

No Party may prevent public telecommunications service providers from freely choosing the technologies they wish to employ for their supply of services, subject to the requirements necessary to satisfy the legitimate interests of public policy.

[bookmark: _Toc494464105]ARTICLE 14.22: Resolution of Telecommunications Disputes

Each Party shall ensure that:
Resources
(a) The enterprises of other Parties are able to appeal to the telecommunications regulatory agency or other competent agency, to resolve disputes related to the Party’s measures in terms of the matters established in Articles 14.3 to 14.14;

(b) The providers of public telecommunications services of another Party that have requested interconnection from a major provider in the territory of the other Party, may appeal to the telecommunications regulatory agency, within a reasonable and specific timeframe of public knowledge following the supplier’s request for interconnection, in order that it may resolve the disputes related to the terms, conditions and rates for interconnection with said major provider;

Reconsideration
(c) Any enterprise that is disadvantaged or whose interests are adversely affected by a resolution or decision issued by the telecommunications regulatory agency of a Party may request said agency to reconsider[footnoteRef:66],[footnoteRef:67] said resolution or decision. No Party shall permit such request to be the grounds for non-compliance of the resolution or decision issued by the telecommunications regulatory agency, unless a competent authority suspends such resolution or decision.[footnoteRef:68] A Party may limit the circumstances in which reconsideration is available, pursuant to its laws and regulations; [66:  	In the case of Colombia and Peru, enterprises may not request reconsideration of generally applied administrative resolutions, as defined in Article 15.1 (Definitions), unless their respective legislation so allows.]  [67:  	In the case of Mexico, the general norms, acts or omissions of the telecommunications regulatory agency may only be challenged by way of an indirect appeal hearing and they may not constitute grounds for suspension.]  [68:  	In Colombia, the decision or resolution of the regulatory agency is final when said agency issues a resolution on the request.] 


Judicial Review
(d) Any company which is disadvantaged or whose interests have been adversely affected by a resolution or decision issued by the telecommunications regulatory agency of a Party, may be granted a judicial review of said resolution or decision from an independent judicial authority. The request for judicial review shall not constitute the grounds for non-compliance of said resolution or decision, unless it is suspended by the competent judicial body.

[bookmark: _Toc494464106]ARTICLE 14.23: Relation to other Chapters

In the event of inconsistency between this Chapter and another Chapter of this Additional Protocol, this Chapter shall prevail to the extent of the inconsistency.


[bookmark: _Toc393717966][bookmark: _Toc494464107][bookmark: _Toc393717967]ANNEX FOR RURAL TELEPHONE SERVICE PROVIDERS - PERU

1.	For the purposes of this Annex:
Rural area means a human settlement:
(a) That is not within an urban area, and has a population of less than 3000 inhabitants, with low population density and scarce basic services, or

(b) A human settlement with a teledensity of less than two fixed lines for every 100 inhabitants;

Rural operator means a rural telecommunications company with at least 80% of all its fixed lines in operation in rural areas.

2.	In the case of Peru:
(a) A rural operator may not be considered a major provider;

(b) Article 14.5 shall not apply to rural operators, and

(c) The obligations related to major providers, as described in Articles 14.12, 14.13 and 14.14 may not apply to the facilities deployed in rural areas by providers of public telecommunications services.


[bookmark: _Toc393717968][bookmark: _Toc494464108][bookmark: _Toc393717969]CHAPTER 15: TRANSPARENCY

[bookmark: _Toc494464109]ARTICLE 15.1: Definitions

For the purposes of this Chapter:
Administrative ruling of general application means an administrative ruling or interpretation that applies to all persons and factual situations that generally fall within its scope and that establishes a standard of conduct, but does not include:
(a) A determination or ruling made in administrative proceedings that applies to a particular person, good or service of any of the Parties in a specific case; or

(b) A ruling on a particular act or practice.

[bookmark: _Toc494464110]ARTICLE 15.2: Points of Contact

1. The contact points referred to in Annex 15.2 shall facilitate communication between the Parties on any matter covered by this Additional Protocol.

2. At the request of any of the Parties, the contact point of a Party shall indicate the office and the official responsible for the matter and it shall provide the necessary support for facilitating communication with the requesting Party.

[bookmark: _Toc494464111]ARTICLE 15.3: Publication

1. Each Party shall ensure, pursuant to its domestic law, that its laws, regulations, procedures and administrative rulings of general application regarding any matter covered by this Additional Protocol, are promptly published or made available to interested persons and to other Parties.

2. Each Party must, insofar as possible:
(a) Publish in advance any measure mentioned in paragraph 1 that it proposes to adopt; and

(b) Provide a reasonable opportunity for interested persons and other Parties to comment on the proposed measures.

[bookmark: _Toc494464112]ARTICLE 15.4: Notice and Provision of Information

1. Each Party, wherever possible, must inform the other Parties of any proposed or existing measure that the Party considers may materially affect the operation of this Additional Protocol, or that may substantially affect the interests of another Party pursuant to this Additional Protocol.

2. At the request of any of the Parties, a Party shall promptly provide information and answer questions related to any proposed or existing measure that the requesting Party considers may materially affect the operation of this Additional Protocol or substantially affect its interests under this Additional Protocol, regardless of whether the requesting Party was previously informed of that measure.

3. Any notice, request or information related to this Article shall be provided by the relevant contact points.

4. Any notice, answer or information provided pursuant to this Article shall be without prejudice to the measure’s consistency with this Additional Protocol.

5. Where a Party provides confidential information to another Party, in accordance with this Additional Protocol, the other Party shall keep that information confidential.

[bookmark: _Toc494464113]ARTICLE 15.5: Administrative Proceedings

In order to administer the measures described in Article 15.3 in a consistent, impartial and reasonable manner, each Party shall ensure that in its administrative procedures in which these measures are applied to particular persons, goods or services of another Party in specific cases:
(a) Wherever possible, persons of another Party that are directly affected by a proceeding are provided reasonable notice of the initiation of proceedings pursuant to the Party’s domestic procedures, including a description of the nature of the proceeding, a statement of the legal authority under which the proceeding is initiated, and a general description of all the issues in dispute; 

(b) Such persons are afforded a reasonable opportunity to present facts and arguments in support of their positions prior to any final administrative action, when time, the nature of the proceeding and the public interest permit; and

(c) Its procedures are consistent with its domestic law.

[bookmark: _Toc494464114]ARTICLE 15.6: Review and Appeal

1. Each Party shall establish and maintain judicial, quasi-judicial or administrative tribunals or procedures for the purpose of the prompt review, and where appropriate, correction of final administrative actions concerning matters covered by this Additional Protocol. Such tribunals shall be impartial and independent of the office or authority responsible for applying administrative measures and they shall not have any substantial interest in the outcome of the matter.

2. Each Party shall ensure that, in any such tribunals or procedures, the parties to the proceedings have the right to:
(a) a reasonable opportunity to support or defend their respective positions; and

(b) A decision based on the evidence and arguments put forth or, where required by that Party’s domestic law, the record compiled by the administrative authority.

3. Each Party shall ensure, subject to appeal or further review as provided in its domestic law, that such decisions are implemented by, and govern the practice of, the office or authority concerned by the administrative action at issue.
4. 

[bookmark: _Toc393717970][bookmark: _Toc494464115][bookmark: _Toc393717971]ANNEX 15.2: POINTS OF CONTACT

For the purposes of Article 15.2 the contact points shall be:
(a) In the case of Chile, the Department of South America and Regional Integration Agencies of the Directorate General of International Economic Relations of the Ministry of Foreign Affairs, or its successor; 

(b) In the case of Colombia, the Directorate of Economic Integration of the Ministry of Trade, Industry and Tourism, or its successor;

(c) In the case of Mexico, the International Negotiations Unit of the Undersecretariat of Foreign Trade of the Ministry of Economy, or its successor;

(d) In the case of Peru, the Department of Foreign Trade of the Ministry of Foreign Trade and Tourism, or its successor.


[bookmark: _Toc393717972][bookmark: _Toc494464116][bookmark: _Toc393717973]CHAPTER 16: ADMINISTRATION OF THE ADDITIONAL PROTOCOL

[bookmark: _Toc494464117]ARTICLE 16.1: Free Trade Commission

1. The Parties hereby establish the Free Trade Commission. This Commission shall comprise officials from the ministerial level of each Party, as set out in Annex 16.1, or their designees, and it shall be chaired by the Party holding the pro tempore presidency of the Pacific Alliance.

2. The Free Trade Commission shall establish its own rules and procedures, and it shall adopt decisions and recommendations by consensus.

3. The ordinary meetings of the Free Trade Commission shall be held annually, unless the Parties agree otherwise. Any Party may request the convening of an extraordinary meeting. Free Trade Commission meetings may be held in person or through any technological means.

4. The Free Trade Commission must hold its first ordinary meeting within the first year of this Additional Protocol entering into force.

5. The Free Trade Commission shall hold meetings with all Parties present.

[bookmark: _Toc494464118]ARTICLE 16.2: Functions of the Free Trade Commission
1. The Free Trade Commission must:
(a) Ensure that the provisions of this Additional Protocol are complied with and properly implemented;

(b) Assess the results achieved through the implementation of this Additional Protocol;

(c) Contribute to the dispute resolution process pursuant to Chapter 17 (Dispute Resolution);

(d) Supervise the work of all committees, subcommittees and working groups established under this Additional Protocol under Annex 16.2, as well as those established pursuant to paragraph 2 (b); and

(e) Consider any other matter that may affect the operation of this Additional Protocol, or that is requested by the Parties.

2. The Free Trade Commission may:
(a) Adopt decisions in order to:
(i) Improve the tariff conditions for market access of originating goods established in the Parties’ respective tariff elimination schedules under Annex 3.4;
(ii) Approve recommendations proposed by the Committee on Rules of Origin and Procedures Related to Origin, Trade Facilitation and Customs Cooperation, pursuant to Article 4.30.2 (b) (i) (Committee on Rules of Origin and Procedures Related to Origin, Trade Facilitation and Customs Cooperation);
(iii) Modify the format and instructions of the certificate of origin established in Annex 4.17 (Certificate of Origin and Instructions for its completion); and
(iv) Update the entities listed in Annex 8.2, pursuant to the provisions of Article 8.18 (Modifications and Rectifications).

Each Party shall implement any decision referred to in subparagraph (a) within the timeframe agreed by the Parties[footnoteRef:69] and pursuant to its domestic legal procedures. [69:  	Chile shall implement the decisions of the Free Trade Commission referred to in Article 16.2.2 through implementation agreements pursuant to Article 54 section 1 paragraph 4 of the Political Constitution of the Republic of Chile.] 


(b) Establish the committees and working groups that it deems relevant within the framework of this Additional Protocol;

(c) Issue interpretations on the provisions of this Additional Protocol;

(d) Seek the advice of persons or entities that it considers appropriate;

(e) Recommend amendments to be made to this Additional Protocol by the Parties; and

(f) Adopt other actions and measures, within the scope of its functions, which ensure that the objectives set out under this Additional Protocol are achieved.
(g) 

[bookmark: _Toc393717974][bookmark: _Toc494464119][bookmark: _Toc393717975]ANNEX 16.1: MEMBERS OF THE FREE TRADE COMMISSION

The Free Trade Commission shall comprise:
(a) In the case of Chile, the General Director of International Economic Relations, or his or her successor;

(b) In the case of Colombia, the Minister of Trade, Industry and Tourism, or his or her successor;

(c) In the case of Mexico, the Minister of Economy, or his or her successor; and

(d) In the case of Peru, the Minister of Foreign Trade and Tourism, or his or her successor.



[bookmark: _Toc393717976][bookmark: _Toc494464120][bookmark: _Toc393717977]ANNEX 16.2: COMMITTEES, SUBCOMMITTEES AND WORKING GROUPS

1. Committees
(a) Committee on Market Access (Article 3.17);

(b) Committee on Rules of Origin and Procedures Related to Origin, Trade Facilitation and Customs Cooperation (Article 4.30);

(c) Committee on Scarce Supply (Article 4.31);

(d) Committee on Sanitary and Phytosanitary Measures (Article 6.14);

(e) Committee on Technical Barriers to Trade (Article 7.9);

(f) Committee on Government Procurement (Article 8.23);

(g) Joint Committee on Investment and Services (Article 10.33); and

(h) Committee on Financial Services (Article 11.18).

2. Subcommittees
(a) Subcommittee on Services (Article 9.15); and

(b) Subcommittee on Investment (Article 10.33.6).

3. Working Groups
(a) Technical Working Group of the Authorised Economic Operator (Annex 5.8); and

(b) Working Group of Annex 5.9 (Annex 5.9, paragraph 6).


[bookmark: _Toc393717978][bookmark: _Toc494464121][bookmark: _Toc393717979]CHAPTER 17: DISPUTE RESOLUTION

[bookmark: _Toc494464122]ARTICLE 17.1: Definitions

For the purposes of this Chapter:
Complaining Party means the Party that seeks the establishment of a Panel of Arbitrators pursuant to Article 17.7 and makes a complaint, that may comprise one or more Parties in accordance with Article 17.9;

Consultee means the Party that receives a request for consultation pursuant to Article 17.5;

Consulting Party means the Party that seeks consultation pursuant to Article 17.5;

Consulting Parties means the Consultee and the Consulting Party;

Disputing Parties means the complaining Party and the Party complained against;

Party complained against means the Party against whom the establishment of a Panel of Arbitrators is sought pursuant to Article 17.7 and against whom a complaint is made;

Third party means a Party that is not party to the dispute and that participates in the consultations in accordance with Article 17.5.10 or in the proceedings before the Panel of Arbitrators pursuant to Article 17.7.

[bookmark: _Toc494464123]ARTICLE 17.2: General Provisions

1. The disputing Parties shall endeavour to reach an agreement on the interpretation and implementation of this Additional Protocol and they shall make every effort to reach a mutually satisfactory solution to any matter that may affect its operation.

2. This Chapter shall seek to offer the Parties an effective, efficient and transparent dispute resolution process with regard to their rights and obligations as set out in this Additional Protocol.

[bookmark: _Toc494464124]ARTICLE 17.3: Scope of Application

Unless otherwise provided for in this Additional Protocol, the provisions of this Chapter shall apply to the prevention and resolution of any dispute that arises between the Parties[footnoteRef:70] with regard to the interpretation or implementation of the provisions of this Additional Protocol or where a Party considers that: [70:  	For greater certainty, this Chapter shall not apply to disputes that arise between the Republic of Colombia and the Republic of Peru with regard to the standards which define the legal system of the Andean Community.] 

(a) An existing or proposed measure of another Party is or may be inconsistent with the obligations set out in this Additional Protocol;

(b) Another Party has otherwise breached the obligations set out in this Additional Protocol, or

(c) An existing or proposed measure of another Party has caused or may cause the nullification or impairment of the benefits that the Party may have reasonably expected to receive from the implementation of any of the provisions of this Additional Protocol, pursuant to Annex 17.3.

[bookmark: _Toc494464125]ARTICLE 17.4: Choice of Forum

1. The disputes concerning single issues that arise in relation to the provisions of this Additional Protocol, the Agreement on the WTO or any other trade agreement to which the Parties are party, may be resolved in any of the said forums, as selected by the complaining Party.

2. Once the complaining Party has sought the establishment of a Panel of Arbitrators under this Chapter or under one of the agreements referred to in paragraph 1, or once the complaining Party has sought the establishment of a panel pursuant to the Understanding on Rules and Procedures governing the Settlement of Disputes that is part of the Agreement on the WTO, the forum selected shall be to the exclusion of the others.

[bookmark: _Toc494464126]ARTICLE 17.5: Consultations

1. Any Party may request in writing consultations with any other Party with regard to any matter referred to in Article 17.3. The consulting Party shall deliver the request to the other Party, explaining the reasons for the request, including identification of the applicable measure and indication of the legal grounds for the complaint. The consulting Party shall promptly send a copy of the request to the other Parties.

2. The Consultee shall promptly reply in writing to the request for consultations, within 10 days of receipt of such request.

3. The consultations shall be entered into in good faith.

4. Notwithstanding the provisions of paragraph 5, the consultations shall take place within 30 days of the date the request is received, unless the consulting Parties agree to a different timeframe.

5. In urgent circumstances, such as those related to perishable goods, the consultations shall be carried out within 15 days of the date the request is received, unless the consulting Parties agree to a different timeframe.

6. The consulting Parties shall ensure that consultations are organised in an expedited and timely manner, including the involvement of their competent authorities or other regulatory bodies with technical knowledge of the subject matter of the consultations.

7. The consulting Parties shall make every effort to reach a mutually satisfactory resolution of the matter undergoing consultation pursuant to the provisions of this Article. To this end, each consulting Party:
(a) Shall provide sufficient information to enable a full examination of the measure or subject matter of the consultations; and

(b) Shall treat confidential or proprietary information received during consultations on the same basis as the Party providing the information.

8. The consultations shall be confidential, notwithstanding the rights of the Parties in any other proceedings.

9. The consultations may be carried out in person or by any other technological means agreed by the consulting Parties. If in person, consultations must be carried out in the territory of the consultee, unless the consulting Parties agree otherwise.

10. Any of the Parties that considers itself to have an interest in the subject matter of the consultations, may participate in the consultations in the capacity of a third party, if it informs the other Parties in writing within five days of receiving a copy of the request for consultations. 

11. Parties participating in consultations in the capacity of a third party may express their opinions on the matter at issue, during consultations.

12. The involvement of third parties shall not affect the consultations, in order that the consulting Parties may achieve a mutually satisfactory solution to the matter at issue.

[bookmark: _Toc494464127]ARTICLE 17.6: Intervention of the Free Trade Commission

1. Any of the consulting Parties may make a written request for the intervention of the Free Trade Commission, in any of the following cases:
(a)	where the consultee does not reply to the request for consultations pursuant to Article 17.5.2; or
(b)	where the subject matter of the consultations is not resolved within the timeframe established in Article 17.5.4 or Article 17.5.5, as appropriate.

2. The consulting Party or the consultee shall deliver the request referred to in paragraph 1 to the other Party, as appropriate, setting out the reasons for the request, including identification of the measure at issue and an indication of the legal grounds for the complaint. A copy of the request must be promptly sent to the other Parties.

3. Unless the consulting Parties agree to a different timeframe, the Free Trade Commission must meet within 10 days of receipt of the request and it shall endeavour for the consulting Parties to reach a mutually satisfactory resolution on the subject matter of the consultations within 30 days of their meeting. To this end, the Free Trade Commission may:
(a) Call on technical advisers or create working groups on the subject as it deems necessary;

(b) Have recourse to good offices, conciliation, mediation, or other alternative dispute resolution mechanisms; or

(c) Make recommendations.

4. The Free Trade Commission may consolidate two or more proceedings regarding the same measure or matter before it pursuant to this Article. The Free Trade Commission may consolidate two or more proceedings regarding other matters before it pursuant to this Article where it determines them appropriate to be examined jointly.

[bookmark: _Toc494464128]ARTICLE 17.7: Establishment of a Panel of Arbitrators

1. The complaining Party may make a written request to the Party complained against for the establishment of a Panel of Arbitrators, when:
(a) The Free Trade Commission has not convened within 10 days of the delivery of the request for intervention, or within the timeframe agreed by the consulting Parties, pursuant to Article 17.6.3;

(b) The matter has not been resolved within 30 days of the meeting of the Free Trade Commission, pursuant to Article 17.6.3;

(c) Several proceedings have been consolidated pursuant to Article 17.6.4 and the matter has not been resolved within 30 days of the meeting of the Free Trade Commission in the most recent consolidated proceedings; or

(d) The matter has not been resolved within any other timeframe agreed by the consulting Parties.

2. The complaining Party shall deliver the written request for establishment of the Panel of Arbitrators to the Party complained against. The complaining Party shall indicate the reasons for its request, including identification of the measure or other matter at issue and indication of the legal grounds for the complaint. A copy of the request must be promptly sent to the other Parties.

3. No Party may request the establishment of a Panel of Arbitrators to examine a proposed measure.

[bookmark: _Toc494464129]ARTICLE 17.8: Participation of a Third Party

1. A Party may participate in the arbitral proceedings in the capacity of a third party, upon delivery of a written notice to the disputing Parties within 10 days of delivery of the request for establishment of a Panel of Arbitrators. In the event that a Party makes such submission after this timeframe has elapsed, the Panel of Arbitrators may authorise that Party’s involvement in the capacity of a third party, based on consultation with the disputing Parties, on the condition that such involvement does not hinder the proper execution of the proceedings or undermine the interests of the disputing Parties.

2. A third party has the right to:
(a) Make written submissions to the Panel of Arbitrators;

(b) Attend and submit oral arguments in all non-confidential hearings of the Panel of Arbitrators; and

(c) Receive a copy of the documents submitted by the disputing Parties.

[bookmark: _Toc494464130]ARTICLE 17.9: Multi-party Proceedings

Parties that comply with the requirements established in Article 17.7 may act jointly as a complaining Party in arbitral proceedings. In such cases, the Parties must agree to appoint the same arbitrator and the same candidates to chair the Panel of Arbitrators, pursuant to Article 17.13.

[bookmark: _Toc494464131]ARTICLE 17.10: Consolidation of Proceedings

Wherever possible, when more than one Party requests the establishment of a Panel of Arbitrators for the same measure and on the same legal basis, a single Panel of Arbitrators shall be established to examine such requests.

[bookmark: _Toc494464132]ARTICLE 17.11: Terms of Reference of the Panel of Arbitrators

1. Unless the Parties agree otherwise, for 15 days from the delivery of the request for the establishment of a Panel of Arbitrators, the terms of reference for the Panel of Arbitrators shall be:
“To examine, objectively and in the light of the relevant provisions of this Additional Protocol, the matter referred to in the request for the establishment of the Panel of Arbitrators, and to make conclusions, rulings and recommendations pursuant to the provisions of Articles 17.15 and 17.16.”

2. If the complaining Party claims in the request for establishment of the Panel of Arbitrators that a matter has nullified or impaired benefits pursuant to Article 17.3 (c), the terms of reference shall so indicate.

3. Where the complaining Party includes in its request the requirement for the Panel of Arbitrators to make conclusions on the level of adverse trade affects caused by failure to comply with the obligations of this Additional Protocol, the terms of reference shall so indicate.

[bookmark: _Toc494464133]ARTICLE 17.12: Requirements of the Arbitrators

1. All arbitrators must:
(a) Have expertise or experience in law, international trade, other matters covered by this Additional Protocol, or the resolution of disputes arising under international trade agreements;

(b) Be chosen strictly on the basis of objectivity, impartiality, reliability and sound judgement;

(c) Be independent of, and not be affiliated with or take instructions from any Party; and

(d) Comply with the Code of Conduct adopted by the Free Trade Commission.

2. Persons that have participated in any of the alternative dispute resolution mechanisms referred to in Articles 17.6.3 (b) or 17.23 may not serve as arbitrators in the same dispute.

[bookmark: _Toc494464134]ARTICLE 17.13: Selection of the Panel of Arbitrators

1. The Panel of Arbitrators shall comprise three members. 

2. Within 20 days of the delivery of request for the establishment of the Panel of Arbitrators, each disputing Party shall appoint an arbitrator, who may be a national and propose up to four candidates to serve as chair of the Panel of Arbitrators. The chair of the Panel of Arbitrators may not be a national nor permanent resident in the country of any of the disputing Parties. This information shall be informed in writing to the other disputing Party.

3. If a disputing Party does not appoint an arbitrator within the timeframe stipulated in paragraph 2, it shall be chosen by the other Party from the indicative list of experts that may be members of WTO panels of the disputing Party that did not appoint an arbitrator. In the event that the candidates on that list are unavailable, an arbitrator shall be selected from the candidates of the indicative list of experts that may be members of WTO panels of any of the Parties other than the disputing Parties.

4. Within 20 days of the deadline established in paragraph 2, the disputing Parties shall appoint by common accord the chair of the Panel of Arbitrators from among the proposed candidates. If the disputing Parties have not reached an agreement by the end of this 20-day period, the chair shall be selected by the representative of the pro tempore presidency drawing lots from among the proposed candidates within a timeframe of seven additional days.

5. If an arbitrator cannot fulfil his or her role, resigns or is removed, a successor shall be selected in accordance with this Article. Any procedural timeframe shall be suspended from the date on which the arbitrator cannot fulfil his or her position, resigns or is removed, and end on the date the successor is selected. The successor shall assume the role and responsibilities of the original arbitrator.

6. Any disputing Party may refuse an arbitrator or candidate in accordance with the procedural rules of the Panel of Arbitrators.

[bookmark: _Toc494464135]ARTICLE 17.14: Procedural Rules of the Panel of Arbitrators

1. Within six months of the date that this Additional Protocol enters into force, the Free Trade Commission shall approve the procedural rules.

2. Unless the disputing Parties agree otherwise, a Panel of Arbitrators established in accordance with this Chapter shall comply with the procedural rules. A Panel of Arbitrators may establish supplementary procedural rules that do not conflict with the provisions of this Protocol, based on consultation with the Parties.

3. The procedural rules shall ensure:
(a) That each disputing Party has the opportunity to provide at least initial and rebuttal written submissions;

(b) That each disputing Party has the right to at least one hearing before the Panel of Arbitrators;

(c) That each disputing Party has the right to make oral submissions;

(d) That the hearings of the Panel of Arbitrators are open to the public,[footnoteRef:71] except when information designated as confidential by one of the disputing Parties is being discussed. Notwithstanding the foregoing, where a disputing Party presents valid reasons for their request, and with the agreement of the other disputing Party, said hearings may be closed to the public; [71:  	Unless the Disputing Parties agree otherwise, public attendance of the hearings of the Panel of Arbitrators shall be through simultaneous transmission by means of closed-circuit television (CCTV) or any other technological means.] 


(e) That deliberations by the Panel of Arbitrators and documents designated as confidential by one of the disputing Parties remain confidential;

(f) That all information and documents submitted to the Panel of Arbitrators by a disputing Party are made available to the other disputing Parties; and

(g) That information designated as confidential by any of the disputing Parties is protected.

4. Notwithstanding the provisions of paragraph 3, any disputing Party may make public statements on their opinions regarding the dispute, but it shall treat the information, documents and papers submitted by the other disputing Party to the Panel of Arbitrators as confidential when that other Party has designated the information as such.

5. Where a disputing Party submits information, documents or papers qualified as confidential, that Party must also submit a non-confidential summary of the information or papers that may be made available to the public, within 30 days of a request by the other disputing Party.

6. After notifying the disputing Parties, the Panel of Arbitrators may, at the request of a Party, or on its own initiative, compile information and seek technical advice from any person or entity it deems appropriate pursuant to the procedural rules and as agreed by the disputing Parties within 10 days of the notification. In the absence of agreement between the disputing Parties, the Panel of Arbitrators shall establish such terms. The Panel of Arbitrators shall provide the disputing Parties with a copy of any opinion or advice received and an opportunity to comment on such.

7. The Panel of Arbitrators shall seek to adopt decisions, including its award, by consensus. If this is not possible, the Panel of Arbitrators may adopt decisions by majority vote.

8. Each disputing Party shall assume the cost of the arbitrator it appoints, as well as the arbitrator’s expenses. The cost of the chair of the Panel of Arbitrators and other expenses associated with proceedings shall be assumed by the disputing Parties in equal parts, in accordance with the procedural rules.

[bookmark: _Toc494464136]ARTICLE 17.15: Draft Award of the Panel of Arbitrators

1. The Panel of Arbitrators shall notify their draft award to the disputing Parties within 90 days of the date of appointment of the last arbitrator, unless the disputing Parties agree on a different timeframe.

2. In urgent circumstances, the Panel of Arbitrators shall notify the disputing Parties of the draft award within 60 days of the date of appointment of the last arbitrator, unless the disputing Parties agree on a different timeframe.

3. In extraordinary cases, should the Panel of Arbitrators find that it cannot issue the draft award within 90 days or 60 days in urgent circumstances, it must inform the disputing Parties in writing of the reasons for the delay together with an estimate of when the draft award shall be issued. Any delay shall not exceed 30 days, unless the disputing Parties agree on a different timeframe.

4. The Panel of Arbitrators shall base its draft award on the relevant provisions of this Additional Protocol, in accordance with the customary interpretation norms of public international law, the papers and oral submissions of the disputing Parties, and any information and technical advice that it has received in accordance with this Additional Protocol.

5. The draft award shall include:
(a) A summary of the written and oral submissions;

(b) The conclusions based on factual and legal grounds;

(c) A decision on whether a disputing Party has complied or failed to comply with its obligations under this Additional Protocol, or if the measure at issue has caused nullification or impairment in terms of Article 17.3 (c), or any other decision requested in the terms of reference;

(d) Recommendations, where appropriate, for the Party complained against to bring its measures into line with this Additional Protocol. Furthermore, it may suggest the manner in which the Party complained against may implement the arbitral award.

6. The conclusions and decisions of the Panel of Arbitrators and, where appropriate, any recommendations, may not enhance or reduce the rights and obligations of the Parties as established under this Additional Protocol.

7. Any of the disputing Parties may submit written observations on the draft award to the Panel of Arbitrators within 15 days of being notified, or within any other timeframe established by the Panel of Arbitrators.

8. After hearing said observations, the Panel of Arbitrators may reconsider its draft award and carry out any further review that it considers appropriate.

[bookmark: _Toc494464137]ARTICLE 17.16: Final Award of the Panel of Arbitrators

1. The Panel of Arbitrators shall inform the disputing Parties of the final award and, where appropriate, of divergent opinions on matters on which the decision was not unanimous, within 30 days of notification of the draft award, unless the disputing Parties agree on a different timeframe.

2. The final award shall be definitive, without appeal and binding for the disputing Parties.

3. Unless the disputing Parties agree otherwise, any of them may publish the final award of the Panel of Arbitrators 15 days after being notified, subject to the protection of confidential information.

4. The Panel of Arbitrators may not reveal the identity of the arbitrators that voted with the majority or the minority.

[bookmark: _Toc494464138]ARTICLE 17.17: Request for Clarification by the Panel of Arbitrators

1. Within 10 days of notification of the final award, a disputing Party may make a written request for the Panel of Arbitrators to clarify any conclusion, decision or recommendation of the final award that it considers ambiguous. The Panel of Arbitrators shall reply to such request within 10 days of its submission.

2. Clarification by the Panel of Arbitrators may not substantially alter its conclusions, decisions or recommendations.

3. The submission of a request as described in paragraph 1 of this Article shall not affect the timeframes referred to in Article 17.20.

[bookmark: _Toc494464139]ARTICLE 17.18: Suspension and Termination of Proceedings

1. The disputing Parties may agree for the proceedings of the Panel of Arbitrators to be suspended at any time for a period of no more than 12 months from the date that such agreement is made. If the proceedings of the Panel of Arbitrators have been suspended for more than 12 months, the terms of reference of the Panel of Arbitrators shall cease to have effect, unless the disputing Parties agree otherwise. If the terms of reference of the Panel of Arbitrators cease to have effect and the disputing Parties have not resolved the dispute, none of this Article shall prevent a disputing Party from initiating a new proceeding concerning the same matter.

2. The disputing Parties may terminate the proceedings before a Panel of Arbitrators at any time after the issue of the final award by means of a joint submission to the presidency of the Panel of Arbitrators.

[bookmark: _Toc494464140]ARTICLE 17.19: Compliance with the Final Award of the Panel of Arbitrators

1. Once the disputing Parties have been informed of the final award of the Panel of Arbitrators, they shall agree to comply with the final award on the terms of the decisions, conclusions and recommendations of the Panel of Arbitrators.

2. When the Panel of Arbitrators determines in the final award that the measure is inconsistent with the provisions of this Additional Protocol or that a measure of that Party is cause for nullification or impairment under Article 17.3 (c), the Party complained against must, wherever possible, eliminate the breach, nullification or impairment.

[bookmark: _Toc494464141]ARTICLE 17.20: Compensation or Suspension of Benefits

1. If the disputing Parties fail to reach an agreement on compliance with the final award or if they do not reach a mutually satisfactory resolution of the dispute within 30 days of the notice of the final award, the Party complained about, at the request of the complaining Party, shall initiate negotiations with a view to establishing a mutually agreeable compensation. Such compensation shall be of a temporary nature and it shall be granted until the dispute is resolved.

2. If compensation has not been requested or if the disputing Parties:
(a) Have not reached an agreement on compliance with the final award or a mutually satisfactory resolution of the dispute within 30 days of notice of the final award;

(b) Fail to reach an agreement on compensation pursuant to paragraph 1 within 30 days of submission of a request for compensation by the complaining Party; or

(c) Have reached an agreement on compliance with the final award or a mutually satisfactory resolution of the dispute or on compensation in accordance with this Article and the complaining Party deems that the Party complained against has not complied with the terms of the agreement reached, then the complaining Party may at any time begin to suspend benefits and other obligations to the Party complained about as established in this Additional Protocol, once the complaining Party has informed the Party complained about. The level of suspension shall be equivalent to the level of the nullification or impairment. 

3. In the notice of initiation of suspension, the complaining Party shall specify the date on which the suspension shall take effect, the level of concessions and other obligations that it plans to suspend and the boundaries within which the suspension of benefits shall apply. The suspension of benefits shall take effect no earlier than five days after such notice. 

4. When considering benefits and other obligations to suspend in accordance with this Article:
(a) The complaining Party shall firstly seek to suspend benefits and other obligations in the same sector or sectors which are affected by the measure that the Panel of Arbitrators has determined to be inconsistent with this Additional Protocol or that has caused nullification or impairment under the terms of Article 17.3 (c); and

(b) The complaining Party that deems that it is not feasible or effective to suspend benefits or other obligations within the same sector or sectors, may suspend benefits or other obligations in another sector or other sectors. The complaining Party must indicate the reasons which form the basis for such decision in the notice to initiate suspension.

5. The suspension of benefits or other obligations shall be temporary and the complaining Party shall only apply suspension until:
(a) The measure considered to be inconsistent is brought into line with this Additional Protocol or the nullification or impairment is eliminated pursuant to Article 17.3 (c);

(b) The Panel of Arbitrators provided for in Article 17.22 determines in its final award that the Party complained about has complied; or

(c) The disputing Parties reach an agreement on the dispute resolution.

[bookmark: _Toc494464142]ARTICLE 17.21: Urgent Circumstances

1. In urgent circumstances,[footnoteRef:72] the timeframes established in this Chapter shall be halved, unless the Chapter establishes otherwise. [72:  	For the purposes of this Chapter, it is understood that disputes related to agricultural goods are urgent circumstances.] 


2. Notwithstanding the provisions of Article 17.15.2, the Panel of Arbitrators shall apply the timeframe established in Article 17.15.1, where the complaining Party indicates this in the request for establishment of the Panel of Arbitrators.

[bookmark: _Toc494464143]ARTICLE 17.22: Review of Compliance and Suspension of Benefits

1. Any disputing Party may request in writing to the other Party that the original Panel of Arbitrators established in accordance with Article 17.7 be reconstituted so that it may individually or jointly make a decision:
(a) As to whether the level of benefit suspension applied by the complaining Party in accordance with Article 17.20 is manifestly excessive; or

(b) On any disagreement between the disputing Parties in terms of the existence of measures adopted to comply with the final award of the Panel of Arbitrators, or with regard to consistency of any measure adopted for the purpose of compliance.

2. The requesting Party shall indicate in the request the specific measures or matters in dispute and it shall provide a brief summary of the legal grounds for the complaint in order to clearly present the issue.

3. The Panel of Arbitrators shall be reconstituted following delivery of the request and it shall present its draft award to the disputing Parties within:
(a) 45 days of its reconstitution when reviewing the request pursuant to paragraph 1 (a) or (b); or

(b) 60 days of its reconstitution when reviewing the request pursuant to paragraph 1 (a) and (b).

4. The Panel of Arbitrators shall submit its final award to the disputing Parties within:
(a) 15 days of submission of the draft award, when reviewing the request pursuant to paragraph 1 (a) or 1 (b); or

(b) 20 days of submission of the draft award, when reviewing the request pursuant to paragraph 1 (a) and 1 (b).

5. If any of the original arbitrators cannot be part of the Panel of Arbitrators, the provisions of Article 17.7 shall be applied.

6. If the Panel of Arbitrators has before it a matter pursuant to paragraph 1 (a) and decides that the level of suspended benefits is manifestly excessive, it shall establish the level of benefits that it deems to have an equivalent effect. In this case, the complaining Party shall adjust the suspension applied to such level.

7. If the Panel of Arbitrators has before it a matter pursuant to paragraph 1 (b) and decides that the Party complained against has complied, the complaining Party shall immediately terminate the suspension of benefits. If the complaining Party comprises two or more Parties and the Panel of Arbitrators decides that the Party complained against has brought its measure in line or complied with the final award of the Panel of Arbitrators, the complaining Party shall immediately terminate the suspension of benefits.

[bookmark: _Toc494464144]ARTICLE 17.23: Good Offices, Conciliation and Mediation

1. The disputing Parties may agree at any time to the use of an alternative dispute resolution mechanism such as good offices, conciliation or mediation.

2. Such alternative dispute resolution mechanisms shall be implemented pursuant to the proceedings agreed upon by the disputing Parties.

3. Any of the disputing Parties may at any time initiate, suspend or terminate the proceedings established under this Article.

4. The good offices, conciliation and mediation procedures are confidential and without prejudice to the rights of the disputing Parties in any other proceedings.


[bookmark: _Toc494464145]ARTICLE 17.24: Administration of Dispute Resolution Proceedings

1. Each Party must:
(a) Designate a permanent office to provide administrative support to the Panels of Arbitrators covered by this Chapter and to perform other functions as instructed by the Free Trade Commission; and

(b) Communicate the registered address of its designated office and the official responsible for the office’s administration to the Free Trade Commission.

2. Each Party shall be responsible for the operation of its designated office.

3. 

[bookmark: _Toc393717980][bookmark: _Toc494464146][bookmark: _Toc393717981]ANNEX 17.3: NULLIFICATION AND IMPAIRMENT

A Party may resort to the dispute resolution mechanism described in this Chapter when, on the basis of the application of a measure that does not contravene this Additional Protocol, it considers that the benefits that it could have reasonably expected to receive from the application of the Chapters below have been nullified or impaired:
1.	Market Access.
2.	Rules of Origin and Procedures Related to Origin.
3.	Sanitary and Phytosanitary Measures.
4.	Technical Barriers to Trade.
5.	Government Procurement.
6.	Cross-Border Trade in Services.


[bookmark: _Toc393717982][bookmark: _Toc494464147][bookmark: _Toc393717983]CHAPTER 18: EXCEPTIONS

[bookmark: _Toc494464148]ARTICLE 18.1: General Exceptions

1. For the purposes of Chapters 3 (Market Access), 4 (Rules of Origin and Procedures Related to Origin), 5 (Trade Facilitation and Customs Cooperation), 6 (Sanitary and Phytosanitary Measures), 7 (Technical Barriers to Trade) and 13 (Electronic Trade), Article XX of the GATT of 1994 and its interpretive notes are incorporated into this Additional Protocol and are made part thereof, mutatis mutandis. The Parties understand that the measures referred to in Article XX (b) of the GATT of 1994 include environmental measures necessary for protecting human, animal or plant life or health, and that Article XX (g) of the GATT of 1994 applies to measures related to the conservation of non-renewable natural resources, living or non-living.

2. For the purposes of Chapters 9 (Cross-Border Trade in Services), 12 (Maritime Services), 13 (Electronic Trade) and 14 (Telecommunications), Article XIV of the GATS (including its footnotes) is incorporated into this Additional Protocol and is made part thereof, mutatis mutandis. The Parties understand that the measures referred to in Article XIV (b) of the GATS include environmental measures necessary for protecting human, animal or plant life or health.

[bookmark: _Toc494464149]ARTICLE 18.2: Public Order

The Parties understand that nothing in Chapter 10 (Investment) shall be construed as preventing a Party from adopting or maintaining measures concerning natural persons of another Party that are necessary for public order,[footnoteRef:73] provided that the measure specified is not applied in a way that constitutes a form of arbitrary or unjustified discrimination. [73:  	Notwithstanding the provisions of this Article, the Parties understand that the rights and obligations arising from Chapter 10 (Investment) shall apply.] 


[bookmark: _Toc494464150]ARTICLE 18.3: Essential Security

Nothing in this Additional Protocol shall be construed as:
(a) Requiring a Party to provide any information the disclosure of which it determines to be contrary to its essential security interests;

(b) Preventing a Party from adopting measures that it deems necessary for the protection of its essential security interests with regard to:
(i) Fissionable and fusionable materials or the materials from which they are derived;
(ii) The traffic of arms, ammunition and war supplies, and other goods and materials of this type or related to the provision of services which are directly or indirectly intended for the sourcing or procurement of military establishments; or
(iii) Measures adopted in war times or during other international relations emergencies; or

(c) Preventing a Party from adopting measures in order to comply with obligations assumed under the United Nations Charter for peacekeeping and international security.

[bookmark: _Toc494464151]ARTICLE 18.4: Taxation Measures

For the purposes of this Article:
1. Taxation agreement means an agreement to avoid double taxation or another international agreement or arrangement concerning taxation, and

2. Taxes and taxation measures do not include:
(a) Customs duties, as defined in Article 2.1 (General Definitions); or

(b) The measures listed in subparagraphs (b), (c) and (d) of the definition of customs duties of Article 2.1 (General Definitions).

3. Except for the provisions of this Article, no other provisions in this Additional Protocol shall apply to taxation measures.

4. Nothing in this Additional Protocol shall affect the rights and obligations of any of the Parties that arise from any taxation agreement. In the event of inconsistency between this Additional Protocol and any of these agreements, the agreement shall prevail to the extent of the inconsistency.

5. If a matter arises within a dispute as to whether there is inconsistency between a taxation agreement and this Additional Protocol, the matter must be referred to the designated authorities of the Parties involved in the dispute. The designated authorities shall review the matter and decide whether such inconsistency exists. If within six months of submitting the matter to the designated authorities, they make a decision on the measure which is the origin of the dispute, no proceedings related to this measure may be initiated under Article 17.7 (Establishment of a Panel of Arbitrators) and no complaint may be submitted on the measure under Article 10.16 (Submission of a Claim to Arbitration).

6. Furthermore, no proceedings or claims related to the measure may be initiated while the matter is under consideration by the designated authorities. Where the matter has been referred to the designated authorities and they have not resolved it within six months of said referral, the tribunal with jurisdiction over the complaint shall decide on the matter only with regard to the existence of the inconsistency.

7. Notwithstanding paragraph 3:
(a) Article 3.3 (National Treatment) and other provisions of this Additional Protocol that are necessary to give effect to that Article shall apply to the taxation measures to the same extent as Article III of the GATT of 1994; and

(b) Article 3.10 (Taxes, Levies or Export Charges) applies to taxation measures.

8. Subject to paragraph 3:
(a) Articles 9.3 (National Treatment), 11.3 (National Treatment) and 11.6 (Cross-Border Trade) apply to the taxation measures on income, capital gains or taxable capital of enterprises related to the purchase or consumption of specific services, except if no provision in this subparagraph prevents a Party from conditioning the receipt or continued receipt of an advantage related to the purchase or consumption of specific services to the requirement of supplying a service in its territory; and

(b) Articles 9.3 (National Treatment), 9.4 (Most Favoured Nation Treatment), 10.4 (National Treatment) and 10.5 (Most Favoured Nation Treatment), 11.3 (National Treatment) and 11.4 (Most Favoured Nation Treatment) apply to all taxation measures except for taxation on income, capital gains or taxable capital of enterprises, wealth tax, successions and generation-skipping transfers;

However no provision in the Articles referred to in subparagraphs (a) and (b) shall apply:
(a) To a most favoured nation treatment with regard to an advantage granted by a Party under any taxation agreement;

(b) To a non-conforming provision of any existing taxation measure;

(c) To the continuation or prompt renewal of a non-conforming provision of any existing taxation measure;

(d) To a reform of a non-conforming measure of any existing taxation measure, insofar as it does not reduce its level of conformity, at the time of implementation, with any of those Articles;

(e) To a new taxation measure intended to ensure the fair and effective application or collection of taxes (including, for greater certainty, any measure adopted by a Party to ensure compliance with their taxation system or to prevent tax evasion or tax avoidance) that does not arbitrarily discriminate between individuals, goods or services of the Parties;[footnoteRef:74] [74:  	Arbitrary discrimination shall not be considered to exist between persons who do not have like circumstances, specifically, in terms of their place of residence or registered address, or the place where their capital is invested.] 


(f) To a provision that conditions the receipt, or continued receipt of an advantage related to fiduciary pension fund or pension plan contributions, or to income generated by said funds or plans, provided that the Party maintains continued jurisdiction over the fiduciary pension fund or pension plan or other like arrangement; or

(g) To any specific tax on insurance premiums introduced by a Party to the extent that the tax is covered, for another Party, by one of subparagraphs (d), (e) or (f).

9. Subject to the provisions of paragraph 3, and notwithstanding the rights and obligations of the Parties as set out in paragraph 4, Articles 10.8.2, 10.8.3 and 10.8.4 (Performance Requirements), shall apply to taxation measures.

10. Article 10.12 (Expropriation and Compensation) shall apply to taxation measures. However, no investor may invoke Article 10.12 (Expropriation and Compensation) as the grounds for a complaint when in accordance with this paragraph it has been determined that the measure does not constitute expropriation. An investor that intends to invoke Article 10.12 (Expropriation and Compensation) in relation to a taxation measure must first submit the issue of whether the measure constitutes an expropriation, at the same time as that investor submits notice of intention to submit a claim to arbitration to the designated authorities pursuant to Article 10.16 (Submission of a Claim to Arbitration). If within six months of the matter being submitted the designated authorities fail to reach agreement on whether the measure constitutes an expropriation, the investor may submit a claim to arbitration in accordance with Article 10.16 (Submission of a Claim to Arbitration).

11. For the purposes of this Article, designated authorities means:
(a) In the case of Chile, the Undersecretariat of Finance, or its successor;

(b) In the case of Colombia, the Technical Department of the Ministry of Finance and Public Credit, or its successor;

(c) In the case of Mexico, the Ministry of Finance and Public Credit, or its successor; and

(d) In the case of Peru, the Ministry of Economy and Finance, or its successor.

[bookmark: _Toc494464152]ARTICLE 18.5: Disclosure of Information

No provision in this Additional Protocol shall be construed as compelling a Party to provide or give access to confidential information the disclosure of which may prevent compliance with its legislation, be contrary to the public interest, or hinder the legitimate commercial interests of particular public or private enterprises.

[bookmark: _Toc494464153]ARTICLE 18.6: Temporary Safeguard Measures

1. Nothing in this Additional Protocol shall be construed as preventing a Party from adopting or maintaining measures that restrict the transfers or payments from the current account in the event of serious balance of payment and external financial difficulties or a threat thereof.

2. Nothing in this Additional Protocol shall be construed as preventing a Party from adopting or maintaining measures that restrict the transfers or payments related to capital movements:
(a) In the event of serious balance of payment and external financial difficulties or a threat thereof; or

(b) When, in extraordinary circumstances, capital payments or transfers cause or threaten to cause serious difficulties in macro-economic management, in particular in monetary or foreign exchange policy.


3. Any measure that is adopted or maintained in accordance with paragraphs 1 and 2 must:
(a) Be applied in a non-discriminatory manner so that no Party receives a less favourable treatment than any other Party or non-Party;

(b) Be consistent with the Articles of Agreement of the International Monetary Fund;

(c) Prevent unnecessary damage to commercial, economic and financial interests of another Party;

(d) Not go beyond that which is necessary to overcome the circumstances set out in paragraphs 1 or 2; and

(e) Be temporary and progressively withdrawn as soon as the circumstances set out in paragraphs 1 and 2 improve.

4. With regard to trade of goods, no provision of this Additional Protocol shall be construed as preventing a Party from adopting measures to restrict importations in order to safeguard its external financial position or balance of payments. These measures which restrict importations must be consistent with the GATT of 1994 and the Understanding on Balance of Payments Provisions of the GATT of 1994.

5. With regard to trade in services, no provision in this Additional Protocol shall be construed as preventing a Party from restricting trade in order to safeguard its external financial position or balance of payments. These restrictive measures must be consistent with the GATS.

6. A Party that adopts or maintains measures in accordance with paragraphs 1, 2, 4 or 5 must:
(a) Provide prior notice of the measures adopted or maintained to the other Parties, including any modification thereof; and

(b) Promptly commence consultations with the other Parties to review the measures that it has previously maintained or adopted:
(i) In the case of capital movements, respond to any other Party that makes an enquiry on the measures adopted by the former Party, provided that said enquiry is not made outside the framework of this Additional Protocol.
(ii) 	In the case of current account transactions, provided that consultations related to the measures adopted are not carried out before the WTO, a Party must, if required to, promptly commence consultations with any interested Party.

[bookmark: _Toc393717984][bookmark: _Toc494464154][bookmark: _Toc393717985]ANNEX 18-A: SECURITY

1. Notwithstanding the provisions of Article 18.3 (Essential Security), and in the case of Peru and the respective contracting Party as mentioned below, and with regard to Chapters 10 (Investment) and 11 (Financial Services), with the exception of Article 11.6 (Cross-Border Trade), the following is applied, mutatis mutandis:
(a) In the case of Peru and Chile, Article 17.2 (Essential Security) of the Chapter on Exceptions to the Free Trade Agreement between both Parties, in force since 1 January 2009, which modifies and substitutes ECA No. 38 signed between both Parties;

(b) In the case of Peru and Colombia, Article 8.4 (b) (General Exceptions) of the Agreement on Promotion and Reciprocal Protection of Investments between both Parties, in force since 30 December 2010; and

(c) In the case of Peru and Mexico, Article 18.2 (National Security) of the Chapter on Exceptions to the Trade Integration Agreement between both Parties, in force since 1 February 2012.

2. In the event of the accession of a new State to this Additional Protocol, this Annex shall be updated in the respective Accession Protocol to incorporate the exceptions on security applicable between Peru and the acceding State with regard to the obligations contained in Chapters 10 (Investment) and 11 (Financial Services) with the exception of Article 11.6 (Cross-Border Trade).


[bookmark: _Toc494464155]CHAPTER 19: FINAL PROVISIONS

[bookmark: _Toc494464156]ARTICLE 19.1: Annexes, Appendices and Footnotes

The annexes, appendices and footnotes of this Additional Protocol constitute an integral part thereof. 

[bookmark: _Toc494464157]ARTICLE 19.2: Depository

The Republic of Colombia shall be the Depository of this Additional Protocol.

[bookmark: _Toc494464158]ARTICLE 19.3: Entry into force

1. The entry into force of this Additional Protocol shall be subject to compliance with the internal legal procedures of each Party.

2. This Additional Protocol shall enter into force on the first day of the third month following the date on which the Depository receives final notification from each Party to the effect that the procedures cited in paragraph 1 have been completed, or on any other date that the Parties may agree to.

3. Without prejudice to the provisions of paragraph 2, Colombia may enact provisional application of this Additional Protocol prior to its entry into force, pursuant to its internal legislation and international law.	

[bookmark: _Toc494464159]ARTICLE 19.4: Amendments

1. The Parties may enact any amendment in writing to this Additional Protocol.

2. Any such amendment to this Additional Protocol shall enter into force and form part thereof, pursuant to the procedure set down in Article 19.3.

[bookmark: _Toc494464160]ARTICLE 19.5: Amendments to the WTO Agreement

Should any provision of the WTO Agreement which the Parties have incorporated into this Additional Protocol be amended, the Parties shall hold consultations with a view to assessing the appropriateness of amending the relevant provision of this Additional Protocol.

[bookmark: _Toc494464161]ARTICLE 19.6: Termination

1. None of the Parties may terminate this Additional Protocol with having terminated the Framework Agreement of the Pacific Alliance.

2. Termination of the Framework Agreement of the Pacific Alliance shall bring about termination of this Additional Protocol pursuant to the provisions of Article 16 of said Agreement.

3. Without prejudice to the provisions of paragraphs 1 and 2, Chapter 10 (Investment) shall remain in force for a period of five years counted from termination of this Additional Protocol, with respect to investments made at least one year prior to the date of said termination.

[bookmark: _Toc494464162]ARTICLE 19.7: Accession

The accession of other States to this Additional Protocol shall take effect 60 days after receipt of the instrument of accession, pursuant to the provisions of Article 11 of the Framework Agreement of the Pacific Alliance.

[bookmark: _Toc494464163]ARTICLE 19.8: Reservations

No reservations may be made against this Additional Protocol.

Signed in the Cultural and Tourist District of Cartagena de Indias, Republic of Colombia on 10 February 2014, in one original copy, in the Spanish language, to be held in the custody of the Depository, which shall provide each Party with duly authenticated copies of this Additional Protocol
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